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L Introduction
Race relations in the United States are rooted in the history of
slavery, which is predominantly though not exclusively a history of white
slave owners and black slaves.' Discussion of the history of American race
relations inevitably focuses on the Black/White Paradigm epitomized first by
slavery, the Civil War and then emancipation, the Reconstruction era, Jim
Crow or the American era of apartheid, the establishment of formal legal
equality in the Civil Rights era, and now the salience of race and the
persistence of racism in American society. The fundamental social
distinctions that this history created are the warp yarns in the social fabric of
the United States and they continue to influence the ways we define,
Professor of Law, Albany Law School. The seeds for this paper were first planted at the
Gender, Sexuality and Law Conference 11at Keele University, June 2002 and benefited from comments
received from Toni Lester and other participants at the panel on Race & Law. I am grateful to Emily
Karr-Cook for excellent research assistance and for the thoughtful discussions with Laura Shore, Kathy
Katz, and Timothy Lytton. Thanks also to Qudsia Mirza and other members of the faculty at the
University of East London where I presented a version of this paper in May 2005. Finally, I especially
thank Professor Dorothy Brown and the students on the staff of the Journal of Civil Rights and Social
Justice at the Washington & Lee School of Law for inspiring me to complete this paper.
These roles are not exclusive. See, e.g., ALAN GALLAY, THE INDIAN SLAVE TRADE: THE RISE
OF THE ENGLISH EMPIRE IN THE AMERICAN SOUTH 1670-1717 (2002) (examining early trafficking of
Indians);

LARRY KOGER, BLACK SLAVEOWNERS: FREE BLACK SLAVE MASTERS IN SOUTH CAROLINA,

1790-1860 (1985) (chronicling the existence of Black slave owners).
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construct, and deal with social relations. With respect to racism, politics and
law have intervened in a variety of ways with modest results, 2 but so far
enduring social change eliminating race-based disparities has not followed.3
In part to address the complexities of racial inequality that became
clearer following legal recognition of formal equality, a key development in
critical race theory in the United States was to take a multidimensional
approach. This examination has embraced, sometimes reluctantly, the
Black/White Paradigm while seeking to understand its limitations and its
'

See The Civil Rights Act of 1871, 42 U.S.C.

2

§ 1983

(1871) (enforcing the 14th Amendment).

"Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or
Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States
or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity,
or other proper proceeding for redress."; see also Monroe v. Pape, 365 U.S. 167 (1961) (citing 42 U.S.C.
§ 1983 as grounds to reverse the Seventh Circuit's decision allowing the search and seizure of the
property and subsequent arrest of Petitioner without a warrant). The Civil Rights Act of 1991, 42 U.S.C.
§ 1981 (2005), provides that "all persons within the jurisdiction of the United States shall have the same
right in every State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to
the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed
by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions
of every kind, and to no other." The Civil Rights Act of 1866, 42 U.S.C. § 1982 (2005), provides that
"All citizens of the United States shall have the same right, in every State and Territory as is enjoyed by
white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property." Title
VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e-2000e-15 (2005), prohibits discrimination in
employment because of race, color, religion, sex, or national origin.
See AMY CAIAZZA ET AL., INSTITUTE FOR WOMEN'S POLICY RESEARCH, WOMEN'S ECONOMIC

3
STATUS

IN THE UNITED STATES: WIDE DISPARITIES

BY RACE, ETHNICITY,

AND REGION (2004),

http://www.iwpr.org/pdf/R260.pdf (last visited Oct. 5, 2005) (noting that race and gender matter with
respect to economic status). The percentage of women in professional and managerial jobs in the United
States, by race and ethnicity in 2000, were: all women 26.2%; white women 38.7%; African-American
women 29.7%; Hispanic women 22.9%; Asian-American women 41.4%; Native American women 30%.
Id. at 7. The following are predominantly women: Registered nurses 92.4%; Legal Support Workers
80.7%; Health Technologists and Technicians 79.9%; Teachers in primary, secondary, and special
education 77.7%; Counselors, Social Workers, and other Community and Social Service Specialists
71.4%. Id. at 19. In contrast, women are still a minority of the following: Engineers 10.6%; Top
Executives 22.2%; Physicians and Surgeons 26.7%; Lawyers 28.5%; and Computer and Mathematical
Occupations 30.0%. Id.; see also BREAK THE GLASS CEILING FOUNDATION, EQUAL OPPORTUNITY FOR
WOMEN AND MINORITIES - STATISTICS (2000), http://www.breaktheglassceiling.com/

statistics-minorities.htm (last visited Oct. 4, 2005) (noting the lack of diversity in the legal profession);
PEW

HISPANIC

CENTER,

THE

WEALTH

OF

HISPANIC

HOUSEHOLDS

1996-2002

(2004),

http://pewhispanic.org/reports/report.php?ReportlD=34 (reporting that wealth for Hispanic and Black
households is about 10% that of white households); CENTER FOR DISEASE CONTROL, HEALTH
DISPARITIES EXPERIENCED BY BLACK OR AFRICAN AMERICANS --- UNITED STATES, MORBIDITY &

MORTALITY WKLY. REP. (Jan. 14, 2005), http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5401al .htm
(reporting on higher risk of incidence, morbidity and mortality for the leading causes of death among
African-Americans).
Kimberl W. Crenshaw, Race, Reform, and Retrenchment: Transformationand Legitimation
in Antidiscrimination Law, 101 HARV. L. REv. 1331 (1988) (discussing "intersectionality" of race and
gender); Francisco Valdes, Sex and Race in Queer Legal Culture: Ruminations on Identities & InterConnectivities, 28 S. CAL. REV. L. & WOMEN'S STUD. 25 (1994) (discussing "interconnectivity" of race,
gender and sexual orientation); Darren L. Hutchinson, Identity Crisis: "Intersectionality,"
"Multidimensionality," and the Development ofan Adequate Theory of Subordination,6 MICH. J. RACE &
L. 285 (2001).
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relationship to racial subordination. 5 As this scholarship developed, it
illuminated the variety of ways racism manifests itself on the basis of more
than the simple Black/White dichotomy. 6
Moreover, it has provided
important insights to resist the essentialism inherent in the Black/White
Paradigm and to open up the possibility for a more nuanced understanding of
racial subordination.
This article continues the project by looking at a link between the
racial construction of Asians in the United States to coalition building for
progressive social change. 8
Without denying the importance of the
fundamental connection that the Black/White Paradigm has on conceptions
of race and racism in the United States, this article reiterates the point raised
by a substantial body of legal scholarship written by critical race theorists. 9
That is, racism and conceptions of race operate in complex ways that both
extend beyond the Black/White Paradigm and reinforce it. Thus complicated,
the paradox is that using law simultaneously attempts to address injustices
that stem from racism, while at the same time reinforcing the structure in a
way that helps to perpetuate race-linked injustice. While I acknowledge that
if you believe this latter assertion it becomes difficult to feel optimistic about
progressive social change using law-a system aimed specifically at
addressing injustice-it strikes me as even worse to abandon the struggle to
work out a means of dismantling the structures that enable continuing
oppressive discrimination and inequality based on race and other socially
constructed identity characteristics. 10 In the face of my weak optimism, I
5
Stephanie L. Phillips, The Convergence of Critical Race Theory Workshop with LatCrit
Theory: A History, 53 U. MIAMI L. REV. 1247, 1251-53 (1999) (discussing the first critique of the

Black/White paradigm at a Critical Race Theory Workshop); Adrienne D. Davis, Identity Notes PartOne:
Playing in the Light, 45 AM. U. L. REV. 695, 696 (1996) (stating among other things that the Black/White
paradigm is debilitating for legal argument).
6
Frank H. Wu, Neither Black nor White: Asian Americans and Affirmative Action, 15 B.C.
THIRD WORLD L.J. 225 (1995); Margaret H.R. Chon, On the Needfor Asian American Narrativesin Law:
Ethnic Specimens, Native Informants, Storytelling and Silences, 3 ASIAN PAC. AM. L.J. 4 (1995).
7
Dorothy E. Roberts, BlackCrit Theory and the Problem of Essentialism, 53 U. MIAMI L. REV.

855 (1999).
8

There is an assumption at work here that working in coalition has merit. I won't argue that it

does not have merit, but I might quibble over its appropriateness all of the time. My reservation for
universal endorsement of coalition stems from the kinds of compromises that some groups make in order
to build coalitions. I view these some compromises to be versions of the process of reintrenching
structures that I discuss in this article.
9
See Darren L. Hutchinson, New Complexity Theories: From Theoretical Innovation To
DoctrinalReform, 71 UMKC L. REV. 431 (2002) (reviewing multidimensionality scholarship); Kevin R.
Johnson, Roll Over Beethoven: A Critical Examination of Recent Writing About Race, 82 TEX. L. REV.
717 (2004) (examining recent trends in Critical Race Theory as it affects the Black/White Paradigm).
10
What do I mean by "oppressive discrimination and inequality?" I mean discrimination or
inequality that takes advantage of structural privilege. This approach would disqualify a reverse racism
claim in most cases. Also, I adopt a presumption about social construction of identity that some people
refuse to believe because they hold on to a belief of an unproven "natural" or "factual" or "True" source of
identity, whether that source is biological or God-given. I prefer to leave these debates aside for now.
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want to focus on one set of beliefs that permeates legal arguments and
ultimately hinders coalition building. To be sure, legal and political
advocates who rely on law are not opting to frustrate coalition building,
rather these aspects flow from the process of legal argument. Nonetheless,
most progressive activists agree that coalition is essential to advance social
change, so it is important to understand the discursive contradictions that
have a real impact when they divide groups. 11
In this article, I will examine the question "Who is an American?" as
that identity is constructed in three cases involving young girls from China
adopted into U.S. citizen families. 12 Historically, legal answers to this
question have reinforced the outsider status of Asians, Latinos and Indians.
But, with the legal shift to color blindness or neutrality in citizenship law, the
role of race (and gender) is not so direct. The cases examined here invoke
race, in particular Asians, 13 in addition to gender, religion, class, nationality,
and sexual identity. Moreover, the narratives rely on powerful assumptions
and cultural stereotypes of what it means to be an American and a nonAmerican. The cases, however, do not deal directly with the question, "Who
is an American?" Instead, the construction of American identity is the
subtext of some other claim. Even in this implied role, unintended and
seemingly immaterial consequences result from the depiction of "American"
in the process of making these claims. Exposing the assumptions reminds us
to take note of the discursive complication-that is, the reproduction of
power-that legal argument inherently poses. 14 This process is important to
t
See, e.g., Francisco Valdes, Sex andRace in QueerLegal Culture: Ruminations on Identities &
Inter-Connectivities, 5 S. CAL. REV. L. & WOMEN'S STUD. 25, 71 (1995) (concluding coalitions are
imperative to overcoming biases and strengthening efforts); Charles R. Lawrence, III, Forward Ace,
Multiculturalism, and the Jurisprudenceof Transformation, 47 STAN. L. REV. 819, 828 (1995) (working
in coalition is important in struggle against white supremacy). But see Richard Delgado, The Miner's
Canary: Enlisting Race, Resisting Power, Transforming Democracy, 88 CORNELL L. REV. 855, 884 (2003)
(reviewing LANI GUINIER & GERALD TORRES, LINKING ARMS: RECENT BOOKS ON INTERRACIAL
COALITION AS AN AVENUE OF SOCIAL REFORM (2003)) (concluding that coalition as a procedural goal
should be replaced by social justice as a substantive goal, since historically, maintaining solidarity has
been unsuccessful). Elsewhere, Professor Delgado also criticizes Critical Race Theory for its focus on
discourse rather than on material conditions. For more information on this, see Richard Delgado,
Crossroadsand BlindAlleys: A CriticalExamination of Recent Writing aboutRace, 82 TEX. L; REV. 121
(2003).
12
"American" here refers to having objective and subjective "citizenship as identity." See infra,
note 48 and accompanying text (discussing the political and legal meaning of "citizenship").
13
"Asian" is a problematic racial category in a way that "Hispanic" and "Latino" are similarly
problematic because the terminology refers to geography or language/history to unify culturally and
phenotypically diverse people. See Sumayyah Waheed, Limiting Ourselves: A Response to Elbert Lin 's
"IdentifjingAsian America," 12 ASIAN L.J.. 187, 189-91 (2005) (explaining the problems with "Asian"
identity).
14
There is nothing novel about this sort of analysis. Francisco Valdes, Under Construction:
LatCrit Consciousness, Community and Theory, 85 CAL. L. REV. 1087 (1997) (describing outsider
jurisprudence, in particular LatCrit theory and its role in deconstructing law to expose power hierarchy);
Barbara Stark, Baby Girlsfrom China in New York: A Thrice-Told Tale, 2003 UTAH L. REV. 1231 (2003)
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coalition building because it helps us to understand the insults that
discourage harmony among groups.
More specifically, the article examines the legal, cultural and social
dynamics active in claims raised in family law cases involving adoption and
custody of young girls from China. I do not intend to criticize adoption or
interracial adoption per se. Rather, I am looking at these situations to
examine the impact of the cultural and social dynamics that play out in the
accompanying narratives. In particular, the article focuses on the interplay of
race and sexuality implicit in normative conceptions of "family" and of
"American" used in legal arguments. Even if the arguments are not blatantly
racist, sexist, or homophobic, the law compels certain conformity to
established standards. Consequently, within the larger scheme of coalition
building, relying on the law poses some hazards.
In the United States, "family" is potent both as a legal category and
as an assimilative force. Attaining legal recognition of significant personal
relationships as family relationships is important in order to take advantage
of legal ordering that facilitates things such as sharing property and legal
decision making. 15
The social reverence of family means that legal
recognition has the power to shift the cultural view of certain relationships. 16
But, it seems to me that the kinds of families being offered for legal and
social approval can limit social change. That is, while activists work to
modify the particular family institution (e.g., marriage or family), they
simultaneously reinstate a norm that leaves people outside of its bounds. 17
(explaining that understanding various perspectives and the telling of the same story from these
perspectives destabilizes and problematizes our understanding of the law); Kimberly Richman, Lovers,
Legal Strangers, and Parents:Negotiating Parentaland Sexual Identity in Family Law, 36 LAW & SOC'Y
REV. 285, 287 (2002) (noting exclusion of those who do not fit into traditional legal categories creates an
element of instability and vulnerability). See Tomiko Brown-Nagin, Elites, Social Movements, and the
Law: The Case of Affirmative Action, 105 COLUM. L. REV. 1436, 1438 (2005) (noting law and culture are
mutually reinforcing); Angela P. Harris, Foreword: The Jurisprudenceof Reconstruction, 82 CAL. L. REV.
741, 746 (1994) (describing critical legal studies insights about power and the law); Patricia Ewick &
Susan S. Silbey, Subversive Stories and Hegemonic Tales: Toward a Sociology of Narrative, 29 LAW &
SOC'Y REV. 197 (1995) (discussing how narrative is involved in the production of dominant meanings and
power relations); Bryna Bogoch, DiscourseDilemmas and Courtroom Control: The Talk of TrialJudges,
25 LAW & SOC. INQUIRY 227, 244 (2000) (describing how studying legal discourse uncovers layers of
meaning).
15
Craig W. Christensen, Legal Ordering of Family Values: The Case of Gay and Lesbian
Families, 18 CARDOZO L. REV. 1299 (1997) (discussing the way that gays and lesbians organize families);
Richard F. Storrow, The Policy Of Family Privacy: Uncovering the Bias in Favor of Nuclear Families in
American Constitutional Law and Policy Reform, 66 Mo. L. REV. 527 (2001) (recognition as a family
provides cover under privacy doctrine).
16
Moore v. City of East Cleveland, 431 U.S. 494, 503-04 (1977) ("the Constitution protects the
sanctity of the family precisely because the institution of the family is deeply rooted in this Nation's
history and tradition. It is through the family that we inculcate and pass down many of our most cherished
values, moral and cultural").
17
See, e.g., EMPIRE STATE PRIDE AGENDA INC., Empire State Pride Agenda: Sexual Orientation
Non-Discrimination Act Chronology, http://www.prideagenda.org/sonda/SONDAChronology.PDF (last
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Here, instead of looking at what sort of families the law legitimates, I want1to8
focus on a different boundary, that is, the one that marks off "American,
and in particular, the way that the exploitation of the notion of "family'!
contributes to this boundary.
Some folks with no birthright entitlement to U.S. citizenship are
crossing that boundary literally. Currently, several thousand orphaned
children with foreign citizenship enter the United States and attain U.S.
citizenship each year. '9 Chinese girls comprise the largest group of
orphans. 20 These new immigrants, many of them infants abandoned because
of China's one-child policy, are the adopted daughters of many U.S. citizens,
including lesbians. 2' The phenomenon of lesbians adopting Chinese girls
was noticed by at least one major U.S. corporation, which captured this trend
when it highlighted a lesbian family in a financial services television
advertisement. The ad, which the advertising agency had titled
"Immigration," showed a white lesbian couple greeting their new daughter
fresh off the plane from Asia. 22 The theme of the ad series was "Insurance
for the unexpected. Investments for the opportunities," a reference made to
the couple's new long-term financial responsibilities that the company's

visited Oct. 5, 2005) (noting that transgender people protested when "gender identity and expression"
were deleted from the New York anti-discrimination act in response to campaigns by conservative groups);
Ruthann Robson, Assimilation, Marriage, And Lesbian Liberation, 75 TEMPLE L. REv. 709, 722-26
(2002) (noting that assimilation is a problem because it requires conformity to dominant group norms);
Paula L. Ettlebrick, Wedlock Alert: A Comment on Lesbian and Gay Family Recognition, 5 J.L. & POL'Y
107 (1996) (expressing concern for the marginalization of other forms of relationships with the emphasis
on same-sex marriage among gay rights activists); see also Janet L. Dolgin, The ConstitutionAs Family
Arbiter: A Moral in the Mess?, 102 COLUM. L. REv. 337 (2002) (arguing that the Constitutional legal
doctrine is ill-suited for the task of making sense of family relationships).
18
See, e.g., Natsu Taylor Saito, For "Our"Security: Who is an American? and What is Protected
by Enhanced Law Enforcement and Intelligence Powers?, 2 SEATTLE J. SOC. JUST. 23 (2003) (examining
who is an American for purposes of governmental protection in the wake of post-9/l I legal changes).
'9

See U.S. DEP'T OF HOMELAND SEC., YEARBOOK OF THE IMMIGRATION STATISTICS: 2004,

TABLE 10, http://uscis.gov/graphics/shared/statistics/yearbook/YrBk4Im.htm [hereinafter YEARBOOK]
(noting that in 2004, 22,911 orphans entered the United States). The countries with the highest rates of
adoptees were from China 7,033; Russia 5,878; Guatemala 3,252; Korea 1708; Kazakhstan 824; Ukraine
772. Id.
20
Id. 7,033 children entered the U.S. from China as orphan adoptees. Id. Of these children,
6,683 are girls. Id.
21
Michele St. Martin, Model Family: Executive Director of Rainbow Families Assembled Her
Own Brood with Passion and Planning, MINN. WOMEN'S PRESS, INC., Apr. 7, 2004, available at
http://www.womenspress.com/main.asp?Search=1 &ArticlelD=620&SectionlD=1 &SubSectionlD=20&S
=1 (describing a lesbian couple who has three adopted girls, two of whom are from China).
22 Theresa Howard, John Hancock Ads Reaches Out to Diverse USA, GAY FINANCIAL NETWORK,
Dec. 14, 2000, http://www.gfn.com/archives/story.phtml?sid=8152 (noting the various edits to the ad
because of homophobia). The commercial aired in July 2000 during the Olympic Games. The
announcement at the airport claims that the flight had arrived from Cambodia. The company changed the
ad in response to fear that Chinese authorities would become upset.
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financial planning services could address.23 While I don't deny that these
financial responsibilities exist, my reaction when I saw the ad directed at the
gay and lesbian community was mixed.
Unintentionally, the commercial evoked my ambivalent reaction of
both gratitude for seeing a positive portrayal of a same-sex couple and a
sense of uneasiness about the unspoken interracial/international dimensions
that the ad portrayed. While not overly concerned at the time, I wondered
about this mainstream image. As months passed, I continued to notice and
hear about other lesbian couples and their Chinese daughters. Then, out of
New Jersey, two (presumably) white moms of a Chinese daughter turned up
in another context. This time around the moms in question were involved in
a visitation dispute.
At first glance it seems their visitation dispute has
little to do with the fact of the baby's race/ethnicity. But, the circumstances
of the baby's origin had a way of reinforcing the problem of
25 family for these
lesbian "exes." I will return to this case later in the article.
Adding law's imprimatur bolsters dominant cultural constructs,
further solidifying their reality. Because of family's positive and normative
connotation, people, including lesbian, gay, and transgender (LGT) people,
make legal, political, and social claims of "family" to portray themselves as
normal and therefore worthy of equal treatment.26 But given the dominant
cultural theme of the nuclear family, we tend to think of "family" as code for
"straight-like." Thus we obscure the variety of ways we conceive of families
to which we retreat, escape from, rely on, benefit from, learn from, and from
which we come-our "real" families however they are constructed.2 7 The
fact that some of these queer families are Asian and American raises
additional questions concerning historical and current views of race and
23

Lisa Gubemick, Hancock Ad Raises Alarm in Adoption Community, WALL ST. J., Sept. 14,

2000, at BI & B4. The dialog included the following exchange: "Oh, can you believe this?" "What?"
"This." "Yeah, we're a family." "You'll make a great mom." "So will you." Id.
24

A.F. v. D.L.P., 339 N.J. Super. 312 (2001).

See infra notes 126-32 and accompanying text (discussing the problems non-traditional
parents have in attaining legal parenthood).
25

26

Nancy E. Dowd, Law, Culture, and Family: The Transformative Power of Culture and the

Limits ofLaw, 78 CHI-KENT L. REv. 785 (2003).

27
The term "family" has many real meanings. RANDOM HOUSE WEBSTER'S COLLEGE
DICTIONARY (Robert B. Costello et al. eds., 2d ed. 1997) defines family as:

1. parents and their children, considered as a group, whether dwelling together or not. 2. the
children of one person or one couple collectively. 3. the spouse and children of one person 4.
any group of persons closely related by blood, as parents, children, uncles, aunts, and
cousins. 5. all those persons considered as descendents of a common progenitor. 6. a group
of persons who form a household, esp. under one head. 7. the staff, or body of assistants, of
an official. 8. a group of related things. 9. a group of people who are generally not blood
relations but who share common attitudes, interests, or goals....

12 WASH. &LEEJ. C.R. & Soc. JUST. 1 (2005)

American-ness or lack thereof. 28 This article will begin to unpack some of
these interconnections.
In order to introduce the complicated dynamic that law and culture
create and reinforce, in the next part I will discuss the cultural, political and
legal milieu that help define "family" and "citizen," their interconnection,
and their part in the construction of an American identity. In Part III, the
article will explore the assumptions in the narratives deployed in three
situations that implicate notions of family and citizenship. As described in
Part IV, these situations illustrate my wariness of and frustration with
pragmatic legal rhetoric because of the danger that it works to reinstate
outsider status and group-based subordination, which I see as harmful to
successful coalition building.
II. Family andCitizenship
Family membership has been an important if not determinative
dimension in most people's identity as an American. The connection
between family membership and citizenship might be direct. That is, many
but not all people who consider themselves "Americans" have a connection
to a U.S. citizen or to a family in the United States. 29 The law defines
"family" and thus determines the legitimacy of that connection, and the law
defines "citizen" and further limits the sorts of family relationships that
matter for national membership. Of course the laws regulating the two
groups-family and citizens-are influenced by cultural and social norms,
which incorporate ideas of race, gender and sexual identity. Since cultural
concepts of family and citizen are broader than those found in law, the
difference creates a gap that leaves some people outside the boundaries of
"American." American identity, however, is not wholly dependent on the
formal legal status as a U.S. citizen. This section discusses some of the
interact with formal
formal legal rules that define family and how they
30
citizenship and with other conceptions of citizenship.

28
See ROBERT CHANG, DISORIENTED: ASIAN AMERICANS, LAW AND THE NATION STATE, 11-26
(1999) (describing the way that race constructs America and Asians in the United States).
29
For example, the citizenship concepts jus soli and jus sanguinis represent these connections.

See Jaykant M. Patidar, Citizenship And The Treatment Of American Citizen Terrorists In The United
States, 42 BRANDEIS L.J. 805, 807 (2004) (explaining acquisition of U.S. citizenship).
30
To talk about race, sexuality, and family carries with it a huge risk of essentializing these
categories. The discussion can be heard by some people to presume pure race and at least acknowledges
the notion of "natural" families. I do not mean to essentialize, but out of necessity, I will rely on these
indeterminate terms.
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A.

Legal Family

Legal family has both a public dimension and a private dimension. 3 '
Publicly, the law recognizes certain kinds of relationships for purposes of
conferring benefits.
In addition, the law enables private ordering of
relationships that often lack official or state-sanctioned recognition. An
example of an official relationship based in law is a spouse, and an example
of a privately ordered relationship is a beneficiary of a will. Private
mechanisms for ordering personal relationships are responses to the limits on
public ordering of relationships, and at least temporarily serve as a substitute
for official recognition. To the extent that these unofficial mechanisms serve
a particular purpose, there is no need to seek further change. So, for example,
if all that was important to an individual was the ability to obtain employerprovided health insurance coverage for a domestic partner, the private rules
that many companies have adopted extending these benefits to unmarried
partners should be adequate.
That these private mechanisms are still
imperfect substitutes for official relationships reflects both the amount of
opposition to expanding
the definition of family and the limitation of
32
unofficial mechanisms.
In the public arena, state law definitions of family constitute the
building blocks on which other sorts of legal ordering rely. While state law
definitions of "family" owe much to biological ties, the most fundamental
relationship-marriage-is a legal fiction created by the states. Out of
marriage springs blood and more paper ties including, for example,
biological children, adoptive children, step-children, in-laws, cousins, aunts
and so on. In most of these relationships, marriage plays a critical role. Thus,
although individuals can choose their household members, the state limits
legal recognition to those relationships that spring from the notion of
marriage.33
31

For a comprehensive discussion, see Christensen supranote 15, at 1318-1414.

32

See, e.g., JAMES DOBSON, MARRIAGE UNDER FIRE: WHY WE MUST WIN THIS BATTLE (2004)

(warning about the homosexual activist movement's master plan to utterly destroy the family); Teresa S.
Collett, Benefits, Nonmarital Status, and the Homosexual Agenda, 11 WIDENER J. PUB. L. 379 (2002)
(disputing the existence of discrimination against gays and lesbians and the necessity for changing the
law). This opposition is not merely rhetorical where laws barring access to benefits to LGBTs have been
enacted and where conservative activists continue to battle as discussed in Gay & Lesbian Advocates &
Defenders, Anti-Gay, Anti-Marriage Legislation, http://www.glad.org/rights/OP4-antigaylegislation.PDF
(last visited Oct. 11, 2005).
33
Cf VT. STAT. ANN. tit. 15, §§1201-02, 1204 (2004) (establishing the rights, benefits, and
responsibilities of civil unions). Even though this statute recognizes a nontraditional intimate partnership,
the relationship is one that mimics marriage.; National Gay and Lesbian Taskforce, The Issues: Marriage
and Partnership Recognition, http://www.thetaskforce.org/theissues/issue.cfm?issueD=14 (last visited
Oct. 11, 2005). Ten states plus the District of Columbia recognize domestic partnerships among both
heterosexual and same-sex couples. Id. These relationships also mimic marital relationships. Id.; In
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State law definitions of family influence federal legal ordering of
people and property. Federal law relies on definitions of family within such
laws as the tax code,34 military law,3 5 securities law,36 and social security
law.
In general, these laws rely to some extent on state law definitions,
although in some instances. federal law broadens and in others narrows the
definition.38 Under the Immigration and Nationality Act (INA),39 the only
family connections that count for purposes of accessing immigration benefits
are connections to a U.S. citizen spouse or parent, to a lawful permanent
resident spouse or parent, to a U.S. citizen son or daughter, and to a U.S.
citizen brother or sister. 40 The Act does not give equal weight to these
relationships; rather, the list reflects the relative priority that Congress
accorded to these connections in decreasing order. So, in order to immigrate
to the United States, non-citizens living outside of U.S. borders must be able
to meet the narrow family requirements of the INA by meeting the
definitions according to state law.
Starting with state law definitions is only the beginning, because
even if you qualify as family under the state law definition, federal law can
undermine your legal relationship. State law provides greater flexibility with
respect to recognizing family relationships, including legal creations such as
domestic partner, same-sex marriage, foster parent, psychological parent, and
intended legal parent. 41 However, laws such as the Defense of Marriage

Massachusetts, gays and lesbians can legally wed. Goodridge v. Mass. Dep't of Pub. Health, 798 N.E.2d
941 (Mass. 2003) (finding the exclusion of same-sex couples from access to civil marriage
unconstitutional).
34
I.R.C. § 1201(d) (2004). A qualifying family member means a spouse and dependant of
taxpayer to whom the taxpayer is entitled to take a deduction under § 151(c). Id.
35
I.R.C. § 1076(0(1) (2005). The term "immediate family" with respect to a member of reserve,
means all the members dependents described in subparagraphs (A), (D), and (I) of 10 U.S.C. § 1072(2),
including a spouse, a child who is under 21 or under 23 and full time student or incapable of self-support
due to mental or physical disability, and an unmarried person who is placed in legal custody by court
order and is under 21 or under 23 and a full-time student or physically or mentally disabled. Id.
36
See generally Investment Advisors Act of 1940, 15 U.S.C. § 80b-I (2005), Rule 203(b)(3)-1,
availableat http://www.sec.gov/rules/extra/iarules.htm#203b31.
37
42 U.S.C. § 402 (2004). A widow or widower, unmarried children, children of any age who
were disabled before 22 and remain disabled, and dependant parents age 62 and older are eligible for
survivor's benefits.
38
For example, the tax code allows a filing for the head of household, whose household may
consist of relatives beyond the nuclear family while the federal Defense of Marriage Act (DOMA) would
apply a narrower concept of family than any state such as Massachusetts that opts to recognize same-sex
marriage.
39
Immigration and Nationality Act of 1965, 8 U.S.C. §§ 1101-1537 (2005).
40
Immigration and Nationality Act of 1965 § 203(a), 8 U.S.C. § 1153(b)(2) (2005).
41
Erica Gesing, The Fight To Be A Parent: How Courts Have Restricted The ConstitutionallyBased Challenges Available To Homosexuals, 38 NEw ENG. L. REV. 841, 847-49 (2004) (history of the
American foster care system); see JOSEPH GOLDSTEIN, ANNA FREUD, ALBERT J. SOLNIT, BEYOND THE

BEST INTERESTS OF THE CHILD (1973) (stating the origin of "psychological parent"); see also Kristine H.
v. Lisa R., 16 Cal. Rptr. 3d 123, 131-33, 144-46 (2004) (defining "intended legal parent").
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(DOMA) and the INA narrowly define family relationships. For
example, under the INA you are not considered a parent if your child was
older than a certain age when you became his or her parent.4 3 Moreover,
your parent's gender and marital status can make a difference with respect to
establishing your existence as a "legal" child. 44
Additionally, state law definitions of family can directly and
indirectly influence private ordering. The most commonly cited examples
include relationships identified in commercial contracts, such as insurance
policies and in private rules such as policies governing hospital visitation.4 5
Contract law doctrine privileges such private ordering by presuming
bargaining and consent and favoring freedom of contract. But freedom of
contract is amorphous, especially where personal relationships are concerned.
The state has been quite willing to intercede and bar enforcement of
contracts that46would require recognition of a relationship that contradicts
public policy.
As is often the case in law, the public, official definitions tend
toward narrower fixed limits while private definitions tend to be broad and
subjective in the sense that there are as many definitions of "family" as there
are people considering a definition of family. When the informal, but
nevertheless important definitions mismatch the formal legal ones, people
frequently experience a tangible material discrepancy.47 Notably, although
people may have intimate, supportive and interconnected relationships such
that they think of one another as family, for example a same-sex spouse, that
view will not allow the use of the relationship for purposes of accessing legal
benefits, such as immigration benefits, in the same way that the estranged
stepson is able to benefit from a thorny, antagonistic relationship with his
parent.
Act

42

Defense of Marriage Act, I U.S.C. § 7 (2005).

8 U.S.C. § 1101(b) (2005) (defining "child").
Nguyen v. INS, 533 U.S. 53 (2001) (upholding gender discriminatory provision in the law that
disadvantages unwed fathers of children born outside of the United States).
45
In re Guardianship of Kowalski, 382 N.W.2d 861, 862-66 (Minn. Ct. App. 1986).
46
In re Adoption of Robert Paul P., 471 N.E.2d 424, 427 (N.Y. App. Ct. 1984) (stating that it
would be unreasonable or absurd to allow the Domestic Relations Law to permit lovers, whether
homosexual or heterosexual, to adopt each other under a feigned parental relationship). Cf Estate of Rose
F. Mazzeo, 466 N.Y.S.2d 759 (N.Y. App. Div. 1983) (allowing a claim that an adult executed a valid
agreement of adoption and consent for purposes of establishing a valid claim to an estate under a theory of
equitable adoption).
47
See Goodridge, 798 N.E.2d at 955-57 (listing benefits and privileges of marriage in
Massachusetts).
43
44
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B. Citizenship
How do conceptualizations of family relate to citizenship? Before
addressing this question, consider a framework for delineating the meaning
of "citizenship" that distinguishes the legal status as only one form of
citizenship. 48 In her article exploring the concept of post-national citizenship,
Professor Linda Bosniak identifies four discourse categories. First,
Citizenship as legal status, or what I will refer to as "formal citizenship."
This concept is what we mean when we think of nationality or a legal tie to
the place from which you obtain your passport. Second, citizenship as rights,
which reflects a concept of citizenship defined by the possession of political,
civil, and social rights. Third, citizenship as political activity, refers to
engagement in the life of the political community, and finally, citizenship as
identity, which is psychological citizenship-a feeling of belonging or
community membership.
Although Professor' Bosniak discussed these
concepts to explore a theory of citizenship beyond the nation-state, it seems
to me that even within the state, that is in the United States, this
conceptualization of citizenship is useful insofar as you agree that a thick
theory of citizenship does promote democracy because it fosters greater
connection to a community. I. will save the discussion of the last three
categories of citizenship in connection to family, race, and sexual identity for
the next section. Formal citizenship epitomizes the meaning of "American"
and historically this definition has explicitly excluded people on the basis of
race and gender. In the remainder of this part I will take up the relationship
of family, race, and sexual identity to citizenship as legal status.
The importance of family with respect to foreign nationals obtaining
U.S. citizenship cannot be denied. While it is possible to obtain formal
citizenship without a familial connection to a U.S. citizen or permanent
resident, most people admitted lawfully into the United States who will
eventually obtain U.S. citizenship have a close familial connection.49
U.S. nationality law provides two mechanisms for obtaining
citizenship: by facts of the individual's birth or by naturalization. 50 The law
48

Political and legal theorists use the term "citizenship" to reflect a variety of meanings. Linda

Bosniak, Citizenship Denationalized, 7 IND. J. GLOBAL LEGAL STUD. 447, 449 (2000). Linda Bosniak
distinguishes normative citizenship theory from status and rights based theories, then subdivides
normative theory into questions of rights to formal membership and the nature and quality of that
membership. Id. Further, she has categorized citizenship discourse to locate the development of the
notion of "denationalized" citizenship. Id. at 453. She both argues for and demonstrates the use of a
thicker theory of citizenship that makes a "denationalized" citizenship possible. Id. at 453-508.
49
The close connection may at first glance be hidden by the complicated birthright citizenship
laws. As Congress has amended eligibility for birthright citizenship, it has not made the amendments
retroactive creating a complicated eligibility scheme. So, the stroke of midnight could make a difference
on your ability to claim birthright citizenship.
50

Immigration and Nationality Act, 8 U.S.C §§ 1401, 1421 (2005).
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allows for birthright citizenship either through birth within the United States
and select American territories or by birth relationships to a U.S. citizen.
Within both of these categories-birthright and naturalization-the law
favors foreign nationals who are related to someone who is already a part of
the American community, because you are either born in the United States to
someone living in the United States or you are born outside of the United
States to a U.S. citizen.
But where birthright citizenship is concerned, even a blood tie has its
limits. Under § 309 of the INA, birthright citizenship normally accorded to a
child of a U.S. citizen born outside of the United States is not available in all
circumstances where that child is born out of wedlock and her father is the
citizen from whom she seeks derivative citizenship. 5' This section, upheld
by the Supreme Court in 2001,52 distinguishes unwed parents located outside
of the United States by gender.53 Section 309 permits an unwed mother who
gives birth in a foreign country to transmit her U.S. citizenship automatically,
while an unwed father must comply with the affirmative requirements before
he can transmit his U.S. citizenship to his child born to a foreign citizen in a
foreign country. The law seeks to assure more than just a blood tie to an
unwed U.S. citizen father, and requires the father to establish the relationship
with the child prior to the child's eighteenth birthday.54

Id. at §1409.
Nguyen, 533 U.S. at 58-59, 73.
53
See Miller v. Albright, 523 U.S. 420 (1998) (reading § 309 to allow gender discrimination in
citizenship law); see, e.g., M. Isabel Medina, Celebrating the Jurisprudenceof Justice Ruth Bader
Ginsburg:Real Differences andStereotypes-Two Visions of Gender, Citizenship, andInternationalLaw,
7 N.Y. CITY L. REv. 315 (2004) (discussing Justice Ruth Bader Ginsburg's jurisprudence in Nguyen and
Miller); see also Manisha Lalwani, The "Intelligent Wickedness" of U.S. Immigration Law Conferring
Citizenship to Children Born Abroad and Out-of-Wedlock: A Feminist Perspective, 47 VILL. L. REV. 707
(2002) (evaluating the Supreme Court's decision in Nguyen); David A. Isaacson, CorrectingAnomalies
in the United States Law of Citizenship by Descent, 47 ARIZ. L. REv. 313 (2005) (discussing the
inconsistent results that arise out of Section 309). Elsewhere, I argue that race and racism inform the
Court's beliefs about the potential flood of people that will be seeking citizenship. Nancy K. Ota,
Rethinking Nguyen v. INS (unfinished manuscript, on file with the author).
54
Immigration & Nationality Act of 1952, Pub. L. No. 82-414, § 309, 66 Stat. 163 (1952). To
obtain U.S. citizenship for children born out of wedlock to a U.S. citizen father, § 309 requires:
51

52

(1) a blood relationship between the person and the father is established by clear and
convincing evidence,
(2) the father had the nationality of the United States at the time of the person's birth,
(3) the father (unless deceased) has agreed in writing to provide financial support for
the person until the person reaches the age of 18 years, and
(4) while the person is under the age of 18 years:
(A) the person is legitimated under the law of the person's residence or domicile,
(B) the father acknowledges paternity of the person in writing under oath, or
(C) the paternity of the person is established by adjudication of a competent court.
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If a foreign citizen is ineligible for birthright citizenship, then the
second avenue available is naturalization. Unlike birthright citizenship
which depends on a family relationship, naturalization is not linked explicitly
to family. Even so, family connections influence's some people's ability to
naturalize. Naturalization is available to lawful permanent residents and
therefore requires that the applicants lawfully immigrate to the United States.
Most lawful immigrants enter the United States with an immigrant visa
obtained through a family sponsor, an employer sponsor, or through the
diversity lottery. 55 Although U.S. nationality law provides for naturalization
of foreign citizens whether or not they entered the United States on the basis
of a family relationship, the family relationship is an important factor for
many people who have or will become U.S. citizens because family
relationships comprise the biggest category of immigrant visas. 56 All
immigrants whether or not they entered on the basis of a family sponsor's
petition are entitled to apply for naturalization after meeting a period of
residency among other requirements. 5 7 In addition, a foreign citizen who
marries a U.S. citizen will be eligible for naturalization after three years of
residency instead of the usual five years.5 8 Thus, while a family relationship
is not critical to naturalization, the family relationship plays an important
role.
Formal citizenship for Asian immigrants in the United States is a
relatively recent development. 59 Indeed, as Professor Jack Chin explains,
"Asians were the only group whose immigration was restricted on the basis
of race." 60
The enactment of the first federal immigration law, the
Immigration Act of 1875,61 targeted Chinese prostitutes and coolie labor.62
The race-based exclusions evolved over time as necessitated by labor and
political requirements, but until 1965, the law continued to restrict Asian

55

U.S. DEP'T OF HOMELAND SEC., YEARBOOK OF THE IMMIGRATION STATISTICS: 2004, TABLE 4,

http://uscis.gov/graphics/shared/statistics/yearbook/2004/table4.xls.
56

U.S. DEP'T OF HOMELAND SEC., YEARBOOK OF THE IMMIGRATION STATISTICS: 2004, TABLE 5,

http://uscis.gov/graphics/shared/statistics/yearbook/2004/table4.xls. In 2004, the government admitted
946,142 immigrants.
Id. Of these, over 620,000 were admitted with family-based visas issued to
immediate relatives of U.S. Citizens or through family-sponsored preferences. Id. In contrast, 155,330
people entered with employment-based visas. Id.
57
8 U.S.C. § 1427 (2005).
58
8 U.S.C. § 1430 (2005); see, e.g., 8 U.S.C. § 1439 (2005) (indicating that naturalization law
also favors foreign citizen member or former members of the United States armed forces).

59
Gabriel J. Chin, The Civil Rights Revolution Comes to Immigration Law: A New Look at the
Immigration and Nationality Act of 1965, 75 N.C. L. REV. 273, 281 (1996) (noting that until the
enactment of the INA in 1965, some form of Asian exclusion was in effect).
60

Id.

§§

61

Immigration Act of March 3, 1875,

62

James F. Smith, A Nation that Welcomes Immigrants? A Historical Examination of United

1-2, 4, 18 Stat. 477 (repealed 1974).

States Immigration Policy, 1 U.C. DAVIS J. INT'L L. & POL'Y 227, 230 (Spring 1995).
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migration to the United States.63 Racial restrictions on naturalization also
targeted Asians.64 Asians, primarily Chinese, figured at the center of the
debate over extending naturalization to Africans and except for Africans,
non-whites were ultimately denied the right to naturalize. 65 Later, courts
confirmed that non-citizen Japanese were not white and therefore ineligible
for citizenship. 66 Under political pressure, Congress began to lift the
prohibitions.
Between 1943 and 1952 Congress enacted changes to
naturalization rights that allowed first Chinese, then Filipinos and South
Asian Indians, to naturalize. 6 7 The racial prerequisite for naturalization
aimed at Asians was removed with the enactment of the McCarran-Walter
Act of 1952.68
As described earlier, formal citizenship in the United States is
attainable by birth or by naturalization, and immigration status also affects a
person's ability to naturalize since, before obtaining citizenship through
naturalization, one must first attain status as a lawful permanent resident.
There are two doors that can shut on a gay, lesbian, or transgender person's
path to U.S. citizenship. First the most direct bar to citizenship is contained
in the law governing naturalization. Assuming that a foreign gay, lesbian,
bisexual or transgender person gets into the United States, it is possible for
citizenship to be denied on the basis of homosexuality. While homosexual
status by itself is not enough to bar someone from citizenship, it can play a
role in the U.S. Citizenship and Immigration Services Bureau (USCIS)
determination of good moral character. The USCIS view is that private
same-sex conduct will not bar a finding of good moral character, but
homosexual conduct can preclude a finding of good moral character when
such conduct has adverse public effects. 69 Specifically, an applicant risks a
63

BILL ONG HING, MAKING AND REMAKING ASIAN AMERICA THROUGH IMMIGRATION POLICY,

1850-1990, at 19-38 (1993) (describing the immigration law and policy impact on Asians before 1965).
64

IAN HANEY LOPEZ, WHITE BY LAW: THE LEGAL CONSTRUCTION OF RACE 49 (1996) (noting

that in the racial prerequisite cases, courts considered claims by applicants from Canada, Mexico, Japan,
the Philippines, India, and Syria).
65
Id. at 43-44 (explaining that both Asians and Native Americans were excluded from
naturalization because of racism).
66
Ozawa v. United States, 260 U.S. 178 (1922) (Japanese not racially eligible); see also U.S. v.
Thind, 261 U.S. 204, 215 (1923) (noting that neither South Asian Indians nor Hindus are racially eligible).
67
Chinese Exclusion Repeal Act of Dec. 17, 1943, 57 Stat. 600 (1944) (repealing Chinese
Exclusion Act); Philippine Independence Act of Mar. 24, 1934, ch. 84, § 14, 48 Stat. 456, 464 (also known
as the Tydings-McDuffie Act, which granted eventual Philippine independence and racial eligibility for
Filipinos).
68
Immigration and Nationality Act, Pub. L. No. 82-414, 66 Stat. 163 (1952) (current version at 8
U.S.C. §§ 1101-1537 (2005)).
69
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§ 316.1(f)(7) (2005), available at http://uscis.gov/lpBin/lpext.dll/inserts/slb/slb-l/slb54342/slb-56021?f=templates&fn=document-frame.htm#slb-interp316-46-If (last visited Oct. 31, 2005)
REQUIREMENTS,

[hereinafter INTERPRETATION]. Note that heterosexual sex outside of marriage will threaten a finding of

good moral character when it is grossly incestuous, commercialized, coupled with cohabitation that is
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negative finding where the conduct involves minors, where it involves the
use of threat or fraud, where it involves the exchange of money or something
of value, if it is solicited or occurs in a public place, or it violates marital
vows. To the extent that homosexual conduct is more likely to be policed
than heterosexual conduct, LGBT people are at greater risk of negative
findings . 7 0 And, a person who denies any homosexual activity, perhaps
because he or she does not want to come out of the closet, also risks a
negative finding.7 '
Second, sexual orientation can play a role in a decision to allow a
foreign citizen into the United States-a prerequisite to qualifying for
naturalization. Although homosexual status is not a bar to entry into the
United States, it can play a role in multiple ways. 72 Possibly the hardest to
prove would be the role of homophobic bias, because as a practical matter
the decision to deny issuance of a visa is not reviewable. 73 As such, consular
officers have some discretion when making determinations regarding visas.74
The Attorney General heads up the Department responsible for assuring
compliance with immigration law, and he wields a tremendous amount of
power with little or no oversight.75 The existence of the ambiguous ground
flaunted openly, contributes to the delinquency of minor children or somehow demonstrates that the alien
is a profligate person with no regard for any standard of sexual morality. Id. at § 316.1(0(6).
70
See, e.g., Suzanne B. Goldberg, Give Me Liberty or Give Me Death: PoliticalAsylum and The
Global Persecutionof Lesbians and Gay Men, 26 CORNELL INT'L L.J. 605 (1993) (describing persecution
of lesbians and gays); Fatima Mohyuddin, United States Asylum Law in the Context of Sexual Orientation
and GenderIdentity: Justicefor the Transgendered?,12 HASTINGS WOMEN'S L.J. 387 (2001) (discussing
persecution of gays); McKenzie A. Livingston, Out of the "Troubles" and Into Rights: Protectionfor
Gays, Lesbians,and Bisexuals in Northern IrelandThrough Equality Legislation in the Belfast Agreement,
27 FORDHAM INT'L L.J. 1207, 1214 n.17, (2004) (noting police harassment of gays in Northern Ireland in
the 1970s). Where asylum is concerned, "sexual orientation" is a category that U.S. courts recognize as a
basis for forming a class subjected to discriminatory treatment; Karouni v. Gonzales, 399 F.3d 1163,
1171-72 (9th Cir. 2005) (reaffirming that sexual orientation can constitute a "social group" under asylum
law and that without a compelling reason, the government cannot reverse its policy announced in 1996).
71
INTERPRETATION supra note 69, at 316.1 (f)(7).
72
This admissibility is a relatively recent development. Congress repealed the "homosexual
exclusion" in 1990 when it eliminated health grounds for exclusion based on being a person "afflicted
with a psychopathic personality, sexual deviation, or mental defect." Immigration Act of 1990, Pub. L.
No. 101-649, 104 Stat. 4978 (1990).
73
Visa denials by consular officers are usually final where the decision concerns a question of
fact. U.S. DEP'T OF STATE, VISA DENIALS, http://travel.state.gov/visa/frvi

denials.html (last visited Oct.

11,2005).
74
I do not mean to suggest that State Department employees in consular offices deliberately deny
visas because of homophobia, although I cannot unequivocally say that no consular employees have done
so. Rather, I am suggesting only that, without an open review mechanism, an employee could interpret
the fact of someone's sexual identity as evidence of a ground for exclusion including grounds under
§§ 212(a)(2)(A)(i)(I) & 212(a)(2)(D), involving a crime of moral turpitude and prostitution &
commercialized vice. Immigration and Nationality Act § 212, 8 U.S.C. § 1182 (2005). Section
212(a)(2)(A)(i) provides for the inadmissibility of an alien "who admits having committed or who admits
committing acts which constitute the essential elements" of a crime involving moral turpitude.
75
David B. Pakula & Lawrence P. Lataif, Judicial Review of Administrative Immigration
Decisions: Can the Doctrine of "Ejusdem Generis" Save It From Extinction?, 78 FLA. B. J. 32 (2004),
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"moral turpitude" on which negative visa decisions may be made means that
nothing would prevent an individual who believes that homosexuality or
same-sex conduct is immoral from making a negative determination. 76
Indeed, John Ashcroft, the Attorney General in George W. Bush's first
administration, has "condemned homosexuality as a sin, '0 77 suggesting that
even if any application had been reviewed, it would not receive much
consideration.
C. Assimilation
"Family" plays a significant role in the formal citizenship rules
whether a person is seeking U.S.'citizenship by facts of her birth or by reason
of his eligibility to naturalize. When you consider citizenship as something
other than the formal legal category that defines a person's nationality, the
notion of "family" plays a role again. Here, I will take up the way that
family interacts with Professor Bosniak's three other forms of citizenship in
the specific contexts of Asian American history 78 and gay legal discourse. In
both contexts, the interaction is influenced by stereotypes associated with
Asians and gays. And in both cases, the reason behind the deployment of
"family" is to highlight commonality with mainstream Americans. In this
way, perceived foreigners or perceived sexual deviants can package their
stories in normative conceptions of a citizen.
The image of Asians in the United States has evolved over time, but
currently Asians are on relatively solid ground with respect to "family." 79
Asian American families are stereotyped as some traditional Confucian filial
band, steeped in patriarchy and occasionally bound by violence.8 0 Dominant

available at http://www.findarticles.com/p/articles/mi go1671/is_200401/ai n6642559 (noting that
federal courts have been willing to extend court-stripping provisions of the Illegal Immigration Reform
and Immigrant Responsibility Act to administrative adjudications not covered by the Act).
76
8 U.S.C. § 1182(a)(2)(A)(i)(I) (2005) (establishes ground of inadmissibility when the noncitizen has been convicted of, or who admits having committed, or who admits committing acts which
constitute the essential elements of a crime involving moral turpitude).
77
Ashcroft's Bias: Snubbing Gay Prideat Justice, STAR-TRIBUNE (Minneapolis), June 11, 2003,
at 14A.
78
My reference to "Asian American" history specifically means what typically qualifies as Asian
American. That is, the story is dominated by the experience of mainly East Asian immigrants. Casual
acceptance of this dominant history risks replicating hegemony. Leti Volpp, Rethinking Asian American
Jurisprudence,10 ASIAN L.J. 51, 53 (2003).
79
ANTI-DEFAMATION LEAGUE, American Attitudes Toward Chinese Americans & Asian

Americans 20 (Apr. 2001), http://www.adl.org/misc/american-attitudes-towards-chinese.asp (last visited
Oct. 12, 2005). 91% of those surveyed believe that Chinese Americans have strong family values. Id.
80
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FUGITA & DAVID J.

O'BRIEN,

JAPANESE

AMERICAN

ETHNICITY:

THE

PERSISTENCE OF COMMUNITY 79 (1991) (describing values of cohesiveness, mutual aid, and a generally
patriarchal set of authority relationships); Angelo Ancheta, Race, Rights and The Asian American
Experience; Keith Aoki, "Foreign-Ness" & Asian American Identities: Yellowface, World War II
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American culture essentializes the old world customs in a way that proof of
Asianness is to retain these traditions. On the other hand, Asian Americans'
worthiness to become a part of American society is reflected in a willingness
to give up certain traditions deemed too foreign to integrate into American
culture. 8' Paradoxically, Asian cultural markers contribute to both outsider
and insider status in American culture. The sleight of hand has been
82
achieved in part by highlighting the similarity in notions about family.
Asians have become acceptable members of American society by retaining
those cultural practices that match up with the narrative of family in
American law, which also constructs family as a fixed concept steeped in
patriarchal tradition. 8
Asian American history, however, is a story of racism and of the
violence of law. 84 The history is also a story of resistance against a system
that took direct aim at Asians in the United States for close to a century.85
The contemporary Asian American identity is informed by the memory of a
history involving images that starkly contrast with the contemporary

Propaganda,and Bifurcated Racial Stereotypes, 4 ASIAN PAC. AM. L.J. 1(1996). Daina C. Chiu, The
CulturalDefense: Beyond Exclusion, Assimilation and Guilty Liberalism, 82 CAL. L. REV. 1053 (1994).
81
See Henry Moritsugu, To Be More Japanese, in ASIAN AMERICANS: ORAL HISTORIES OF FIRST
TO FOURTH GENERATION AMERICANS FROM CHINA, THE PHILIPPINES, JAPAN, INDIA, THE PACIFIC
ISLANDS, VIETNAM AND CAMBODIA 99-102 (Joann Faung Jean Lee ed., 1992) (talking about the loss of
Japanese language in his family in order to be accepted).
82
Nancy K. Ota, Private Matters: Family and Race and the Post-World-War-H Translationof
"American," 46 INT'L. REV. Soc. HIST. 209 (2001) (arguing that private bill petitions filed by Asian
American families succeeded in part by demonstrating family values). Nancy K. Ota, Flying Buttresses,
49 DEPAUL L. REV. 693, 726 (2000) (noting the success that soldiers had in overcoming regulations
prohibiting interracial sexual relationships by characterizing them as romantic).
83
See, e.g., ALLAN C. CARLSON, FAMILY RESEARCH COUNCIL, Marriage on Trial: Why We Must
Privilegeand Burden the TraditionalMarriage Bond, http://www.frc.org/get.cfm?i=PLO3D1 (last visited
Oct. 12, 2005) (nothing that courts also presume the nuclear family to be the "traditional family"); see
also E.N.O. v. L.M.M., 711 N.E.2d 886 (Mass. 1999) (assigning label "nontraditional family" to a lesbian
household involved in visitation dispute); Slattery v. City ofNew York, 686 N.Y.S.2d 683 (N.Y. App. Div.
1999) (equating domestic partnership to "nontraditional family" in case involving property rights);
Dejesus v. Rodriguez, 768 N.Y.S.2d 126 (N.Y. Civ. Ct. 2003) (quoting Mattter ofAdult Anonymous II, 88
A.D.2d 30, 35 (N.Y. App. Div. 1982)) ("The 'nuclear family' arrangement is no longer the only model of
family life in America. The realities of present urban life allow many nontraditional families."). But see
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FAMILY LIFE 5 (1988) (noting that although Colonial American families were nuclear in structure, family
life was centered on complex and large kinship networks). Moreover, other scholars challenge the view
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Institution: The Ideal of Family in American Law and Society, 1993 UTAH L. REV. 387, 389 (1993)
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image. 86 The historical narrative includes families living on separate
continents, in bachelor societies, amidst prostitution, emasculation, and
internment. These are all conditions shaped by the law. State legislatures
and Congress deliberately prevented the formation of nuclear families among
Asian immigrants with restrictions and quotas on immigration, prohibitions
87
on naturalization and land ownership, and state anti-miscegenation laws.
Along with the specific prohibitions against Asian immigration and
citizenship described earlier, these laws denied Asians citizenship.
Perhaps it is not surprising that against this dreary landscape, Asians
resisted the legal rules in part by reconstructing themselves into "normal"
families, as that concept was created by Americans.8 8 This assimilative
strategy contributed to the "success" of certain subgroups of the Asian
American community, as symbolized by the changeover from the narrative
of an "obnoxious" people to the stereotypical model minority. 89 The Asian
Americans' willingness to make sacrifices for their kids and their familial
financial networks now serve as a model for living out the American
dream. 90 Granted, this status is problematic and tenuous. 9 1
Professor Leti Volp, applies Bosniak's categories to Asian
Americans 92 and demonstrates the manner in which Asian Americans'
constitutional citizenship claims to equality are insecure. 93 She points out
that given the continuing force of historical and social circumstances that
feed stereotypes about Asian Americans as outsiders, their political and
psychological citizenship claims are at odds with real equality. American
law denied formal citizenship to Asians until 1952 (by way of prohibiting
naturalization). Yet, in spite of formal legal equality that came with the
removal of race-based restrictions on naturalization and enactment of anti86

Mari Matsuda, Planet Asian America, 8 ASIAN L.J. 169 (2001) (linking Asian American
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87
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(describing the contradictions in Asian American history, especially its history as immigrant history, and
the formation of the contemporary (Asian) American); Hrishi Karthikeyan & Gabriel J. Chin, Population
Patternsand the Application ofAnti-Miscegenation Statutes to Asian Americans, 1910-1950, 9 ASIAN L.J.
1 (2002) (describing how marriage regulation impacted Asians).
88
PrivateMatters, supra note 82, at 221-27 (describing portrayals of family depicted in private

bill petitions).
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See, e.g., Sumi K. Cho, Converging Stereotypes in Racialized Sexual Harassment: Where the
Model Minority Meets Suzie Wong, I J. GENDER RACE & JUST, 177, 185 (1997) (discussing the origin of
the model-minority stereotype in the Civil Rights Movement of the 1960s in order to provide a counter
example to politically active African Americans); Natsu Taylor Saito, Model Minority, Yellow Peril:
Functions Of "Foreignness"In The Construction OfAsian American Legal Identity 4 ASIAN L.J. 71 (1997)
(discussing construction of Asian Americans).
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discrimination laws with respect to rights-based citizenship, Asian
Americans suffer like other people of color from the effects of racial
discrimination left protected by U.S. colorblind equality, jurisprudence. In
other words, so long as antidiscrimination doctrine is rendered impotent
against unintentional race discrimination, people of color, including Asians,
will continue to be disadvantaged by white privilege.
With respect to political activity, Asian Americans have engaged at
all levels. However, there remains a distinct distrust evidenced recently by
the rhetoric around Wen Ho Lee's arrest and the Democratic National
Committee's fundraising. 94 In the same survey cited earlier, 68% of the
Americans surveyed believe that Chinese Americans are as patriotic as other
Americans, however 32% believe they are more loyal to China than to the
United States and more than half (52%) would be uncomfortable voting for
an Asian American for President.
Finally, with respect to identity, Asians are still marked as foreign in
the United States. Negative stereotypes that inform American views of
Asian American political activity also work against seeing Asians as
Americans. Economic conditions that fueled hate violence against Vincent
Chin are similarly at work when resentment concerning overseas job
outsourcing results in racist harassment. 95 Incidents such as the 9/11 attacks
induce fear of terrorism that breeds support for racial profiling of Asians who
appear "Muslim." 96 Worse, the fact that it is still possible to trump
constitutional guarantees of citizenship on the basis of race, without probable
cause for any wrongdoing when
deemed a military necessity, attests to the
97
power of the foreignness trope.
The concept of family has a positive influence on Asian American
claims for citizenship. Family played a role in eliminating the ban on
immigration,9 8 which consequently cleared the way to rights-based claims.
If political participation is at least influenced by creating a sense of
psychological belonging, then it is not possible to discount the role that even
94
Neil Gotanda, ComparativeRacialization: Racial Profiling and the Case of Wen Ho Lee, 47
UCLA L. REv. 1689 (2000).
95
See, e.g., Mike Cassidy, Racism Is No Answer To Outsourcing, SAN JOSE MERCURY NEWS,
Jan. 25, 2005, at IC. (reporting on web-based campaigns to harass call center workers and Philadelphia
radio shock jock who used racist epithets during a harassment call to India); Reddy Raahi, High-speed
Outsourcing:Jobs, Workers and Rights in the Age of Capital Flight, COLORLINES MAGAZINE, Dec. 22,
2004, available at http://www.arc.org/C_Lines/CLArchives?CL7_4.html#issue (discussing anger over
outsourcing)
96
See, e.g., Natsu Taylor Saito, Symbolism Under Siege: JapaneseAmerican Redress and the
"Racing" of Arab Americans as "Terrorists," 8 ASIAN L.J. 1, 10-15 (2001) (comparing the race-based
discrimination of Arab Americans to that of Japanese Americans).
97
Mohar Ray, "Can I See Your Papers?"Local Police Enforcement of FederalImmigration Law
Post 9/11 and Asian American PermanentForeignness, 11 RACE & ETHNIC ANC. L.J. 197, 206 (2005).
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Private Matters, supra note 82, at 234 (concluding that private bill petitions for familysponsored visas that would be otherwise unavailable demonstrated the need to amend immigration law).
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a stereotyped Asian family plays in breaking down the negative stereotypes
of foreignness. Taken uncritically on its face, even the model minority label,
which in part arises out of a belief about Asian family values, is meant as a
compliment. 99. Nonetheless, a family's influence is limited and easily
overshadowed by the persistent stereotyped views of Asian Americans and
which, as Prof. Volpp concludes, stand as barriers to full citizenship. ' 00
While the concept of family has been beneficial from the point of
view of reducing legal barriers to full citizenship of Asian Americans, its
impact on gay rights remains to be seen. At this point in time, any perceived
failure on the part of gay rights activists cannot be blamed on a lack of effort
to use "family," and efforts thus far have resulted in numerous benefits.'0 '
For lesbians, gays, bisexuals and transgender Americans (LGBTs), legal
recognition of family relationships is highly contentious, with the most
virulent opposition grounded in fundamentalist religious rhetoric. 102 The
battle for recognition partly seeks to obtain the rights and benefits that flow
from the legal definition of family, but it also seeks to gain the full
citizenship status that comes with civil, social, political and psychological
citizenship. 103
Where Asian Americans are standing on solid ground with respect to
family, LGBT people are merely treading water. Indeed the caricature
presented below, according to the American Family Association (AFA),
shows how the stereotypical image portrays homosexuals as the anti-family
or the threat to family. 104 Why? For starters, states the AFA, as couples
homosexuals cannot have children, and since procreation is the whole point
of family, they threaten to make the family extinct. Even if homosexuals
have children (through surrogacy, sperm donation, heterosexual sex, or
adoption), these families do not mimic the natural form, so they are unnatural.
Speaking of unnatural, homosexuals have unnatural sex and this activity is
harmful to children, primarily because homosexuals are pedophiles.
Homosexuals are promiscuous and so hopelessly non-monogamous.
99
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how some Asian Americans accept the model minority myth).
100 Volpp, supra note 92.
101 Second parent adoption and domestic partner benefits are just two examples.
102 For an example of such opposition, see http://www.godhatesfags.com.
103 Goodridge, 798 N.E.2d at 958 (holding that the Massachusetts Constitution forbids the
creation of second-class citizens by way of denying same-sex couples marriage licenses); Citizens for
Equal Protection, Inc. v. Bruning, 290 F. Supp. 2d 1004, 1010 (Neb. 2003) (citing plaintiff's argument
that the state's defense-of-straight-marriage-amendment renders gay people second-class citizens); Under
21 v. City of New York, 488 N.Y.S.2d 669, 673 (N.Y. App. Div. 1985) (guarding against sexual
orientation discrimination protects against second-class citizenship).
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Homosexuals are unhealthy because most of them are either HIV positive or
have AIDS or will soon be HIV positive. Furthermore, homosexuals are
mentally ill, which makes their homes unstable. Because .studies show that
children do better in households with a (straight) father and a mother,
homosexuals can never hope to give their children the best possible
environment. Then, even if homosexuals could get around these ills, they
raise kids who are more likely to accept homosexuality as normal. Given
that homosexuality is abnormal, but curable, 10 5 there is no reason to risk
exposing children to the homosexual lifestyle. In sum, how can people who
are sick, perverted, deviant sexual predators be good family material?
With respect to citizenship as rights for sexual minorities, in the
United States, a preliminary concern is whether or not that status creates any
cognizable rights. In some states, LGBTs have access to protection against
discrimination on the basis of sexual orientation and sexual identity. But
under federal law, LGBTs are not granted equality to straight-identified
people in areas such as employment, housing, and marriage. 106 And when
LGBTs seek equal rights, opponents brand them "special rights" as if gay
07
rights go beyond the fundamental rights protected by the Constitution.'
Moreover, voters in several states have passed anti-gay initiatives. 10 8 Since
the current interpretation of American Constitutional law does not treat
sexual identity or orientation as a basis for creating a protected class, there is
no basis for claiming inequality even though there is some questionable local
law to protect LGBT persons from discrimination.' 09
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But see David Cruz, Controlling Desires: Sexual Orientation Conversion and the Limits of

Knowledge and Law, 72 S. CAL. L. REv. 1297 (1999) (explaining why curing homosexuality is not
needed and arguing against legal enforcement of conversion therapy informed consent because informed
decision making is not possible).
106
National Gay and Lesbian Task Force., Nondiscrimination, http://www.thetaskforce.org/the
issues/issue.cfm?issueID=l 8 (last visited Oct. 12, 2005). There is no federal protection for discrimination
on the basis of sexual orientation. Id.
107
John C. Green, Antigay: Varieties of Opposition to Gay Rights (unpublished manuscript,
available at http://www.georgetown.edu/faculty/wilcoxc/green.PDF); Equality Foundation of Cincinnati,
Inc. v. City of Cincinnati, 123 F.3d 289 (Ohio 1997) (in suit to repeal Cincinnati's charter amendment that
removed sexual orientation from protection of municipal nondiscrimination provisions, Equal Rights, Not
Special Rights was an intervening party seeking to overturn the amendment); No Special Rights
Committee v. Keisling, 821 P.2d 1091 (Or. 1991) (one of the organizations behind a ballot initiative in
Oregon sued to challenge ballot title).
108
John G. Culhane & Stacey L. Sobel, The Gay Marriage Backlash and its Spillover Effects:
Lessons From A (Slightly) "Blue State," 40 TULSA L. REv. 443, 444 (2005) (noting the passage of eleven
anti-gay state initiatives in the elections of 2004).
109
Padula v. Webster, 822 F.2d 97 (D.C. Cir. 1987). "It would be quite anomalous, on its face, to
declare status defined by conduct that states may constitutionally criminalize as deserving of strict
scrutiny under the equal protection clause." Id. at 103. The court supports this conclusion in part by
relying on Bowers v. Hardwick, which was not an equal protection case, but concerned a fundamental
right to privacy. Id. But see Lawrence v. Texas, 539 U.S. 558 (2003) (holding Texas' anti-sodomy law
unconstitutional).

PAPER DAUGHTERS

Where citizenship as political activity is concerned, no one can deny
that gays and lesbians are actively involved in the political community.
Well-funded political organizations such as HRC, NLGTF, and the Victory
Fund provide mainstream vehicles for participation. The Victory Fund lists
over fifty openly gay or lesbian elected officials." 0 Both major political
parties seek support from the gay and lesbian community, including
Republicans who have obtained the support of gays in campaign efforts."'
And even the Supreme Court, in Romer v. Evans, 1 2 affirmed gay political
participation. But in many communities, one can imagine that being open
about your non-hetero
sexual orientation would be tantamount to committing
13
1
suicide.
political
With respect to citizenship as identity, "concerns people's collective
experience of themselves... [a] psychological dimension . . that describes
the affective ties of identification and solidarity... the quality of belongingthe felt aspects of community membership." 114 It is this aspect where
citizenship is trickier for gays and lesbians who are still made to feel outside
of the mainstream when defined as deviant, "1 5 denied the opportunity to
openly serve in the military, 116 or excluded from participation in religious
and social organizations such as the Boy Scouts. 117 And yet, for those folks
who do not view that sort of participation as fundamental to American
identity, and indeed, whose view of American embraces diversity and whose
experience has not involved any negative moments (some might argue those
who have a strong capacity for denial), there exists no impediment to
identifying as a full member of the American community. In addition,
circumstances may create spaces in which LGBTs find psychological
citizenship. For example, after the events of September 11th, a gay, white,
male friend of mine remarked that for the first time, he felt a sense of
solidarity with Americans-a sense of nationalbelonging that until then, his
gay identity had prevented him from enjoying. The attacks immediately
110
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created an "us v. them" atmosphere and enabled him to experience an
American national identity that allowed him to be gay and belong. 1 8 His
attachment was at least partially connected with the relentless demarcation of
an enemy so vile and so different that his differences shrank. Moreover, his
sense of belonging was bolstered when the mainstream media ran stories
valorizing gay heroes such as Mychal Judge and Mark Bingham. 19
My colleague's experience was not universally experienced in the
LGBT community, especially among gay Muslims.

20

And certainly, laws

such as the military's "Don't Ask, Don't Tell, Don't Pursue" regulations and
the stigma associated with being gay continue to compel passing as straight,
which is not consistent with a sense of belonging and can have painful
consequences.'12 People who choose to pass often have to deal with selfloathing and self-destructive behavior on their own. Additionally, they may
live with near constant fear of exposing their secret. Moreover, whether or
not one chooses to pass, the fear of threats and actual antigay violence are
conditions which straight people for the most part do not experience. As
such, LGBT psychological citizenship is not secure.
Concepts of "family" are present on both sides of the debate with
respect to LGBT citizenship claims of all sorts, and are often the flashpoint
of controversy. Those who oppose even the slightest acknowledgment of
LGBT people unleash fervent protest to all pro-LGBT claims by arguing that
such acknowledgment gravely threatens "natural" families and the institution
of marriage. 122 On the other hand, LGBT people make many arguments that
118
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their families are not so different from others because they function similarly
to traditional families. For example, gay rights proponents frequently argue
that children raised by gay or lesbian parents are well-adjusted, implying that
they are no worse off than children raised in straight families. 123 These
claims have helped LGBT parents gain and/or maintain legal parental status
in some states. In spite of these gains, the so-called threats to family values
also fuel anti-gay violence. Where hate violence is concerned, it would be
hard to imagine that your claim to belonging to a "normal" family will help
stop the violence. But, tragedy wreaked upon surviving family members of
LGBT people often has the positive effect of generating empathy. This
empathy often has a positive impact on negative attitudes by simply
reminding people of their human connection. Only the most callous can
deny the pain experienced by parents and surviving partners such as
Alexander and Jane Nakatani, Judy Shepherd, and Sharon Smith, whose
losses have 24lead to generating awareness about homophobia and
heterosexism. 1

On the whole, the role of "family" with respect to LGBT people
experiencing citizenship of all types is -inconsistent. Notions of family
contribute to tensions that interfere with positive experience and they build
support for positive experiences.
Consequently, the battle over the
conceptualization of LGBT families is critical to the debate over all types of
citizenship. The law requires making claims about family with respect to
legal citizenship and citizenship as rights, although one does not have to
prove family ties in all cases. Besides, not all "family" ties among LGBT
Education Secretary asked the network to withdraw an episode featuring a visit to a lesbian household and
her outrage over the episode has already replayed in Congress. Id.; Tony Varona, Setting The Record
Straight: The Effects of The Employment Non-DiscriminationAct of 1997 on The First and Fourteenth
Amendment Rights of Gay and Lesbian Public Schoolteachers, 6 COMMLAW CONSPECTUS 25 (1998)
(discussing the venomous rhetoric during Congressional debates over federal employment
nondiscrimination); Brief Amicus Curiae of United Families International as Amici Curiae Supporting
Respondent, Lawrence v. Texas, 539 U.S. 558 (2003) (No. 02-102), 2003 WL 470066 ("UFI believes that
a ruling by this Court extending protection to homosexual acts of sodomy would ultimately lead to
judicially-mandated recognition of same-sex 'marriage,' which would irretrievably undermine the
institution of marriage in this country.").
123
Snetsinger v. Montana University System, 104 P.3d 445, 454-55 (Mont. 2004); Weigand v.
Houghton, 730 So. 2d 58, 59 (Miss. 1999); Boswell v. Boswell, 701 A.2d 1153, 1156-57 (Md. Ct. Spec.
App. 1997).
124
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Foundation, see http://www.matthewshepard.org/story.html;
The Nakatani family's journey from
homophobia to tragedy, to healing and finally to advocacy is told by MOLLY FUMIA, HONOR THY
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people would be problematic, since many do have ties to parents, children,
and spouses that the law recognizes. It is only in those situations where
sexual identity and the family tie are intertwined, for example a civil union
125
sanctioned in Vermont, that problems concerning legal recognition arise.
This inconsistent impact of "family" on LGBT mainstream assimilation
contrasts with the generally more successful impact that "family" has had on
Asian assimilation.
I1. PaperDaughters
This section examines three cases that bring together race, sexuality,
and family. The first two cases involve lesbians adopting girls from China
who make claims about their status as a family. The third case discussed in
this section involves the adoption of a girl from China by a straight couple.
126
A. Are You My Mother?

Professor Ruthann Robson predicted the problem that a lesbian
"mother" in New Jersey would experience because she could not meet a
functional definition of mother. 127 In this situation, the law provides a
mechanism for recognizing a right, legal parenthood, but acquiescence to a
heterosexual norm disables the party from accessing that right. For at least
one of the parties in this case, identifying as a lesbian family was impossible
and therefore she hid any evidence of its existence. In the case of A.F. v.
D.L.P., 128 A.F. was seeking visitation with the little girl that her partner
adopted from China. The New Jersey Supreme Court denied A.F.'s claim on
the grounds that she was not a "psychological parent" according to New
Jersey law.1 29 In order for her to establish her relationship to the child, she
would have to demonstrate four things: (1) D.L.P. consented to and fostered
A.F.'s formation and establishment of a parent-like relationship with the
125
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129 V.C. v. M.J.B., 748 A.2d 539, 549-50 (N.J. 2000).
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child; (2) that A.F. and the child lived together in the same household; (3)
that A.F. assumed the obligations of parenthood by taking significant
responsibility for the child's care, education and development (by monetary
contribution and the like); and (4) that A.F. has been in a parental role for a
length of time sufficient to have established with the child a bonded,
dependent relationship parental in nature. The court determined that A.F.
could not meet the first three requirements: consent, shared household, and
assumption of parental obligations. That much was true, but what the court
did not consider was the force of the closet on D.L.P. and the impact it would
have on A.F.'s ability to establish these three elements. D.L.P. was living in
fear that her family and coworkers would find out that she was a lesbian, and
so asked A.F. to cooperate in hiding that fact. So, when the court went
looking for the proof that A.F., D.L.P. and the baby had lived like a family,
that proof was not available.
The same social conditions that contributed to D.L.P.'s fears also
contributed to the law that closed out any possibility for A.F. to create an
evidentiary record of her relationship to D.L.P. and the child. While the
court seemed at least sympathetic to A.F., noting that she was much more
than a mere babysitter, the court does not consider that A.F. may have been
compelled to keep the relationship in the closet. 130 This omission is evident a
second time when the opinion does not mention the fact that homosexuality
is a bar to adoption in China.' 3' The court, however, did note that A.F. is not
mentioned as a member of the prospective household in the home-study that
is required of someone adopting a child in China by the China Center of
Adoption Affairs policy and by the Immigration and Naturalization
Service. 132 But, instead of analyzing the underlying homophobia, the court
simply looked at the fact of A.F.'s absence from the report. Given the legal
impediment to adoption for lesbians, why would A.F. appear in the report?
Regardless of the fact that D.L.P. was deeply closeted, the law forced her to
130
31
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(Colo. Ct. App. 2004) (noting that social worker indicated that China does not allow same sex couples to
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8 C.F.R. § 204.3(a)(2) (2003); see also U.S. DEP'T OF HOMELAND SEC., IMMIGRATION &
BORDERS: SERVING OUR VISITORS, SECURING OUR BORDERS, http://www.dhs.gov/dhspublic/theme_

home4.jsp (last visited Oct. 31, 2005) (noting that in March 2003, Congress established the Department of
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by the Bureau of Citizenship & Immigration Services and the Bureau of Immigration & Customs
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present herself as not gay., How does one make such a presentation? D.L.P.
certainly would not have done so by presenting A.F. as anything more than a
good friend or as the child's "aunt."
In spite of the bad outcome for A.F., the case represents the
possibility introduced in V C. v. -MJ.B.for non-traditional parents attainment
of legal parenthood and potentially represents a change to the institution of
family. The notion of a psychological parent can apply to any third party in
the child's household, which gives the concept some flexibility. That does
not mean that potential psychological parents are limitless. The language in
the custody statutes to which the New Jersey Supreme Court looked when
developing the test refers to a traditional two-parent nuclear family model by
the use of "either parent" or "both parents", and by the recognition of those
cases involving third parties who step in and take over the role of a parent. 133
The law thus Preserves the nuclear family model as the standard bearer, but
ironically, as A.F. discovered, it also operates as a sort of legal "outing."
B. PaperDaughter
A.F. v. D.L.P. involved the adoption of a Chinese daughter, but
beyond the impact of Chinese adoption law, the young girl's ethnicity
apparently did not play a role in the dispute. And, while it implicates the
theoretical categories of citizenship, the case did not raise questions about
anyone's status as an American. But, transnational and transracial adoption
raise multiple thorny issues for families so formed. Here, I want to deal with
a hypothetical family comprised of the lesbian couple depicted in the John
Hancock ad who have adopted a baby girl from China, and present
themselves as a version of the two-parent nuclear model that the New Jersey
court had in mind.
At the outset of this discussion, let me make clear that on an
individual level, most parents and kids will have typical parent/child
relationships full of all the ups and downs that come with parenting.
Moreover, most parents are or will be sensitive to issues of race. Indeed,
having more than a generation of experience with transnational adoption on
which to rely, those involved with transnational and transracial adoption
have plenty of resources available for understanding various issues. 134 This
discussion is not meant to offer a critique of those who participate in
transnational adoption, rather, I want to notice a collateral effect of the
narratives of the adoptions with respect to Asian American and queer
133
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identity."' It also bears noting that given the restrictions on lesbians or gays
adopting children in China, the actual number of girls adopted by lesbians is
likely to be relatively small. But, the issues discussed in this section apply to
adoptions by parents who are not lesbians, and they apply to transnational
and transracial adoptions that do not involve Chinese babies.
The Hancock hypothetical represents the situations in which I
encountered a kind of color-blindness with respect to adoption in
conversations among lesbian-identified white women.
This attitude
provoked my initial apprehension with respect to lesbians adopting little
Chinese girls. I was annoyed by women stating that the adoption of
unwanted girls was a feminist act, as if there was some progressive political
quality to the adoption. 136 Professor Barbara Stark makes a similar claim
when she rationalizes that the adoption of Chinese baby girls results in
human rights improvement for the girls.1 37 Notwithstanding the implicit
generalization about girls in China,138 the moms' attempts to obscure the
interracial aspect of their family disturbed me as well. Statements like,
"we'll raise her as an American" serve as an assimilative cover for
differences that are made real by recognizing racism's impact on American
social relations. Any potential for recreating a melting pot American identity
that reflects its multicultural diversity rather than presumes a Eurocentric or
even Black/White core is betrayed by the follow-up statement, "she'll learn
about her Chinese heritage." In the next breath, I quickly learn about
Chinese heritage summer camps, language and dance lessons, Chinatown,
Chinese food, and children's books among other means of cultural education.
135
See Ryiah Lilith, Buying a Wife But Saving a Child: A Deconstruction ofPopularRhetoric and
Legal Analysis of Mail-Order Brides and Intercountry Adoptions, 9 BUFF. WOMEN'S L.J. 225, 256-60
(2000-2001) for a post-colonial critique of transnational adoption that is beyond the scope of this paper;
Laura Briggs, Mother, Child, Race, Nation: The Visual Iconography of Rescue and the Politics of
Transnational and TransracialAdoption, 15 GENDER & HIST. 179 (2003) (discussing the politics of
transnational and transracial adoption noting that there is a bigger political issue behind the fact that
families are unable to care for children).
136 By revealing my reaction I am not claiming that rescuing children from institutional lives is
not a worthwhile project. Indeed, with respect to any adoption, this is a commendable part of the process.
I am merely describing the particular reaction to what I believed to be a disingenuous and defensive
response to my asking a white lesbian about the interracial dynamics in a family with an adopted daughter
from China. She went onto insist that in our multiracial society, the interracial aspects of her family were
becoming irrelevant.
137 Stark, supranote 14, at 1295-97. I am not arguing with Professor Stark that the girls' lives are
not improved. I am, however, arguing that moving from China to the U.S. does not mean that people are
moving from backwards to modem or from unenlightened or enlightened. One can argue that generally
New Yorkers enjoy more human rights than Chinese enjoy, but that does not mean that every girl in China
is suffering.
138 Clearly China's one-child policy accounts for abandonment of children, primarily girls, but the
decision to give up a child does not necessarily mean that the child was unwanted by her birth parents.
Other circumstances, such as the desire to avoid legal sanctions including forced sterilization, may be
factors in birth parents' decisions.
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Though I understand the benefit of introducing these generally positive
connections to Chinese culture, I worry that the racial sensitivity expressed
through such cultural appreciation essentializes what it means to be Chinese
and to be American and it presumes a particular Americanness that is not
Chinese. 139 If arming their daughter with knowledge about her (Chinese)
heritage gives her a sense of security about its inclusion in American identity,
then there has been a disruption of the (stereo)typical racial narratives. But
there seems to me to be a fine line that separates cultivating ethnic pride
from instilling a sense of the exotic or foreignness. And it is this latter risk
that bears noticing. The paradox of recognizing their daughter's difference is
that it reifies that difference.
Given that the families are living in the United States, any
inclination or aspiration to raise the daughter to minimize her racial
differences is partially connected to the racist construction of American in
opposition to Asian, who were marked as inassimilable heathens. The
construction of Asians as foreign was reinforced by the state through
legislation such as exclusion laws and Executive Order 9066, which
authorized the military to round up Japanese American people and to
imprison them in the name of national security. 140 We continue to be
reminded of our difference by the "trace of Asian American" history that
informs contemporary stereotypes and marks Asian Americans as foreigners
no matter how many generations of family have lived in the United States, or
how they individually identify or what their individual experiences may be.
To be Asian and American requires finding grounds for reconciling Asian
and American identities that history, law, and culture set apart.
Moreover, when you are responsible for someone else's mental and
emotional adjustment, especially a young child's, the inclination is to
provide an environment in which she will thrive and grow up normal,
whatever that means. At the least it means that she will not believe that her
circumstances are far from ordinary or flawed. Lesbian parents have plenty
to worry about with respect to the messages that their daughter will hear, and
minimizing difference is at least one way to cope with those issues. 141
Noting similarities to traditional American nuclear families would be one
139
Stark, supra note 14, at 1271 (discussing the problem of cultural appropriation that is
reductionist). Unfortunately, almost in the next breath, she does the same thing when she asserts that in
New York, the Chinese girls will have better access to Chinese culture than they will in China. Id. at
1272. I do not mean to defend the Cultural Revolution, rather I mean to question what she means by
"culture."
140 Exec. Order 9066, 7 Fed. Reg. 1407 (Feb. 19, 1942).
141 Ruthann Robson, Our Children: Kids of Queer Parents & Kids Who Are Queer: Looking at
Sexual Minority Rights From a Different Perspective, 64 ALB. L. REv. 915 (2001). See, e.g., Picray v.
Secretary of State, 916 P.2d 324, 325 (Or. Ct. App. 1996) (citing the purpose of Ballot Measure 9 in
Oregon as to "prohibit government promotion, encouragement or facilitation of homosexuality, pedophilia,
sadism and masochism"). J.L.P.(H.) v. D.J.P., 643 S.W.2d 865, 869 (Mo. Ct. App. 1982).
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way of covering differences that arise from the parents' sexual identity.
Because the family configuration is different, the family's acceptability rests
on at least some conformity to a traditional family, and the discursive effect
of acknowledging that conformity to a traditional family is to reinforce that
norm.
C. Lost Daughter
The last case involves the termination of parental rights of Shaio
Qiang (Jack) and Qin Luo (Casey) He, who are seeking the return of their
daughter Anna Mae. 142 The case illustrates the ease with which law invokes
stereotypes and subordinating presumptions. The case is a tragic, and as of
this writing is still an ongoing, complicated legal quagmire involving family
law influenced by immigration and criminal law. In short, it is the tale of
biological parents versus foster parents, in a contest that, to this point, has
been most influenced by ethnicity, race, status, and culture.
The Hes sought assistance for the care of their then newborn
daughter Anna Mae. At the time, Shaio-Qiang, who had entered the United
States as a graduate student, was facing criminal charges and deportation,
and the couple was not certain of their ability to care for their newborn with
special needs. Jerry and Louise Baker, experienced foster parents, stepped in
by way of Mid South Christian Services, the agency from which the Hes
sought assistance. The Hes, who signed an agreement giving custody and
guardianship of Anna Mae to the Bakers when she was four months old,
maintained that they never wanted to give up parental rights. About a year
later, the Hes began seeking custody of their daughter from the Bakers, who
by this time believed that they would be raising Anna Mae. Apparently this
first attempt led only to negotiations with the Bakers. The following year, a
few months after Qin He broke down while visiting Anna Mae on her second
birthday, the Hes initiated a second petition for custody. Because the Bakers
believed that the Hes were unfit to care for Anna Mae properly, they sought
to adopt Anna Mae and an order of protection to keep the Hes from seeing
her. The Hes were initially denied custody and ordered to stay away from
Anna Mae.
In order to accomplish the adoption, the Hes' parental rights would
have to be terminated, thus the Chancery Court would need to consider first
the termination of the Hes' parental rights, and then whether adoption by the
Bakers would be in Anna Mae's best interest. By the time of the adoption
hearing, Anna Mae was five and the Hes had seen her only once in the
142
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preceding three years. During most of this three-year period, however, the
Hes were legally barred from contact with Anna Mae. Judge Childers,
sitting in the Chancery Court of Tennessee in Memphis, terminated the Hes
parental rights, finding that they had abandoned their child. 143 In making the
decision to terminate the Hes' parental rights, Judge Childers made findings
with respect to the Hes' abandonment of Anna Mae and with respect to the
best interest of Anna Mae. With respect to the issue of abandonment, the
judge found willful abandonment, in part supported by the fact that the Hes
agreed to the Baker's guardianship and custody of Anna Mae earlier.'44 As
presented in Judge Childers' opinion, the Hes conduct over the period of
roughly four years appears confused at best. Judge Childers did not assess
the Hes credibility, or that their desire to regain custody of their child had
been fairly consistent since their first attempt to modify the custody
arrangement in May of 2000, when Anna Mae was fifteen months old, just
eleven months after signing the custody arrangement. Though it is possible
that Childers' opinion may be correct with respect to the issue of
abandonment, the opinion is presumptuous and conclusory.
It is not clear that Judge Childers was intentionally or unintentionally
biased, but his opinion does raise questions about the underlying assumptions
concerning the Bakers' and the Hes' nationality and immigration status
which figured into his decision. 145 At least three connected threads run
through his analysis: (1) the absence of family values with respect to the Hes;
(2) negative stereotypes about Asians, specifically Chinese; and (3) the
superiority of the United States.
The court disconnects the Hes from a traditional concept of family,
and in contrast, heaps praise on the Bakers. Judge Childers' conclusions
about the Bakers' credibility focused on the couple's caring attitude and
capacity to love their children, including Anna Mae. From this attitude, the
court seems to simply presume their honesty. Rather than concluding that
the Hes' repeated visits with Anna Mae and their continuing attempts to
regain custody of her reflect an emotional bond that the Hes could not bear to
lose, the court mentions that Anna Mae cried and showed fear of the Hes. To
further seal the Hes' emotional detachment from Anna Mae, the court notes
that twice they did not bring her a Christmas gift. 146 But, Childers fails to
mention a possible cultural explanation for the omissions; that Lunar New
143
Id. at 2. Judge Childers based his finding on §§ 36-1-113, 36-1-102. Id. at 3-4, 66-67. He
noted that the Hes abandoned Anna Mae by a willful failure to visit or a willful failure to support or a
willful failure to make reasonable payments for her support. Id. at 2.

Id. at 48-49.
Brief for Organization of Chinese Americans, Inc. as Amici Curiae Supporting respondent, In
re AMH v. He, No. CH CH-01-1302-3, at 5-36, http://www.ocaseattle.org/pr/He%20Amieus%20Brief.
pdf (finding reliance on stereotypes and ethnocentricity in Judge Childers's opinion).
146 In re AMH, supranote 142, at 38, 41.
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Year gifts, not Christmas gifts, are customary for Chinese. 41 7 Finally, in his
discussion of the Hes immigration status, he notes that at the time Qin
entered the U.S., she and Shaio-Qiang were not legally married. His
presumption of their non-marital status, which under customs in China might
be incorrect, 148 allows him to characterize Anna Mae as being born out of
wedlock, and perhaps leads him to mischaracterize Shaio-Qiang's request for
a paternity test as something other than following through a suggestion by
one of the agency's staff.
Judge Childers' scathing conclusion that, "Since 1998, Mr. He has
repeatedly engaged in a pattern of conduct marked by deceitfulness and
dishonesty, without remorse, repentance, or conscience, and has shown a
propensity to justify all means, including perjury for what Mr. He deems to
justifiable ends," makes it obvious that it is impossible for him to believe
much, if anything, with respect to He's testimony. Childers' conclusions
about the Hes reflect stereotypical images of Chinese as inscrutable,
treacherous, and sly. 149 To reach this conclusion, he focused on ShaioQiang's advanced education and technical skills and then describes ShaioQiang as having an aggressive personality, showing no propensity to be
deterred or intimidated, and portrayed Shaio-Qiang as a thoughtful and
deliberate person who exhibits a proclivity to calculate, plan, and carefully
predetermine his action and behaviors. 150 In other words, Mr. He is highly
educated, cunning and treacherous. Likewise, Judge Childers describes
Casey as impetuous, but not subject to being intimidated or deterred in
achieving her goal, and calculating. On the other hand, the fact that Louise
Baker maintained a journal to keep track of the Hes' visits and behavior does
not point to a person who is thoughtful and calculating. 5 1 He apparently
reads no more into the existence of the journal than its value as a written
record of events.
Whether or not you agree that the Hes actions and behavior make
them complicit in their long separation from their daughter, or that they have
been victimized as a result of a cultural gap, this case is emotionally
complicated by the fact that Anna Mae, now six years old, has resided with
the Bakers for all but the first four weeks of her life. Also looming large in
the decision to break that long-term bond is what appears to be the near
certain relocation of an American citizen to China if the Hes are granted
custody. This reversal of the path that paper daughters ordinarily follow
seems to disturb the court and appears grimmer as the court contrasts the
147
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lovely middle-class suburban environment to the prospective life of hardship
in China.' 52
The court concludes that the Hes will be financially
disadvantaged and living in crowded quarters. 153 In addition, even though
the court believed little of Mr. He's testimony, Childers' appears to give
some credence to He's fear that Anna Mae will face increased risk of death
in China. 54 Judge Childers also expressed concern that because of gender,
Anna Mae's life there will be more difficult.' 55 Finally, the court linked up
the Hes filing for custody to their undocumented immigration status.
Childers concludes that because the timing of the two occasions, the only
reason the Hes filed for custody was to avoid deportation. 156 It seems that
Judge Childers cannot imagine that the coincidence in timing of the petitions
for custody and contact with the INS were related to the inevitability of the
Hes' deportation because the Hes have no legal basis for a visa that would
allow them to stay in the United States. If they have to leave, then seeking
custody of their daughter before they are deported is logical. Childers is
overwhelmed by the caricature of social and cultural conditions that Anna
Mae will be forced into in China, which is not comparable to the nurturing
atmosphere that the Bakers' offer, including exposure to appropriate Chinese
culture. Moreover, the court cannot imagine that life in China could possibly
compete with the superior life in the United States, and the court imposes
this view on the Hes.
IV. Dilemmas
Among the more fragile coalitions are those that involve groups
defined along multidimensional identity characteristics. This is not to say
that coalitions along a single axis, say race, are more stable. 57 Rather,
where a coalition must deal with multiple preconceptions about identity
categories that define the groups building the coalition, there are multiple
places where that coalition can break down or are unable to form in the first
place. One example is the movement for gay rights in which coalition
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Id. at 58. Cf Medina v. I.N.S., 132 F.3d 39 (9th Cir. 1997) (upholding BIA decision finding

Medina was ineligible for suspension of deportation because he failed to prove his deportation would
result in extreme hardship to his U.S. citizen child).
153
InreAMtt, supranote 142, at 58.
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Id.
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Id. at 43.
See, e.g., Robert S. Chang, The End of Innocence or Politics After the Fall of the Essential
Subject, 45 Am. U. L. REv. 687, 690 (1996) (discussing problems of essentialism in identity politics). The
fallacy here is thinking that a "single axis" can exist. Racial essentialism that fails to recognize intragroup
multidimensionality will almost certainly doom a coalition project.
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building along multiple dimensions has been problematic. 158 Building
support for a variety of issues across race, class, gender, political, and
religious grounds has proven difficult, but not impossible. 5 9 Unfortunately
in any progressive political effort, the disagreement signaled by the inability
to muster widespread support bolsters the backlash 60movement, which
consciously employs a wedge strategy to assure disunity. 1
The three cases presented in the last section do not involve coalition
politics per se. In fact, you might argue that I am making mountains out of
molehills by presenting the cases in this context. But, they are here to
illustrate two points. First, given the fragility of coalition, it is at the very
least prudent to try to understand potential stress points where you least
expect to find them. The exercise is more than theoretical, because as a
practical matter the process may uncover commonalities that can strengthen
coalition. Second, each of the narratives is part of a bigger story about what
it means to be American. This discursive construction creates a boundary
that denies some people who live relatively ordinary lives in the United
States full citizenship. If a goal of coalition politics is to eliminate
subordination, this result is untenable. Plus, coalition work involves
participation in political and social change efforts on a lot of levels, from
grass roots organizing to electing the president. In the context of American
identity based on a meaningful notion of citizenship, successful coalitions
can encourage the sort of broad participation important in a democratic
society and fundamental to political citizenship. As such, factors that
frustrate coalition building also frustrate a means of political participation.
When people work together successfully, it can have the effect of affirming
democratic participation. It is therefore important to seek ways of reducing
impediments to coalition, even if the impediments are not initially apparent,
or they seem insignificant.
A.F. v. D.L.P. shows how the law can encourage certain behavior
that reinforces social mores directly against a person's interest. Assuming
that A.F. and D.L.P. did intend to raise the child together prior to their break
up, A.F., who later wanted the relationship recognized, participated in hiding
their relationship in order to conform to traditional norms and thereby
undercut her own interests.
With respect to coalition building, this
conformity seems to be unproblematic, at least insofar as it concerns building
158
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N.Y. TIMES, Feb. 25, 2000, at A12 (noting that the "Yes on Knight" campaign aired television ads
targeted at Latino voters).

12 WASH. & LEE. C.R. & Soc. JUST. 1 (2005)
coalitions with groups who are not directly boxed in by the closet. But
continuing support of such invisibility also sustains the belief that where
non-heterosexual identity is concerned, it is best kept private. Viewing
sexual orientation as a "private matter" is a two-edged sword.
On the one hand, maintaining sexual orientation as a private matter
supports an ethic that prevents "outing."'16' On the other hand, since nonheterosexual identity raises stigma problems, it forces only nonheterosexuals to remain private about their orientation. An underlying
assumption of the "private matter" notion is the conflation of sexual conduct
and sexual identity. 162 To identify as other than straight is tantamount to
opening a bedroom door peep show. So long as you are presumed to be
heterosexual, you are a complex, multifaceted person. But once you come
out of the closet you are reduced to a single-minded sex-crazed animal out on
a recruiting mission. 63 To urge lesbians and gay men to come out, Harvey
Milk said, "For invisible, we remain in limbo-a myth, a person with no
parents, no brothers, no sisters, no friends who are straight, no important
positions in employment. A tenth of a nation supposedly composed of
stereotypes and would-be seducers of children."' 164 A continuing belief in
such stereotypical images of LGBT people make it difficult for non-LGBTs
to relate to LBGT's or to believe that LBGT's have other interests.
The Hancock hypothetical and the He family saga present problems
of colonial discourse and the reproduction of tired Asian stereotyping. The
adoptive moms' claim that the adoption of girls from China is another
version of Judge Childers' and the Bakers' "white man's burden" story as
they rescue Anna Mae. 65 For the Hancock moms, this motivation echoes
the sort of paternalistic,. colonial discourse that characterizes Third World
women as leading a "truncated life based on her feminine gender" and the
privileging of Western feminists as the norm. 166 This cultural hegemony has
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(describing "outing" not as a picnic, but as intentionally making public someone's homosexual identity for
political purposes).
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Janet Halley, Romer v. Hardwick, 68 U. COLO. L. REV. 429, 429-30 (1997) (describing the
"Padula gap").
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See supra note 104 and accompanying text (discussing negative stereotypes attributed to
homosexuals).
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Elaine Herscher, The Moscone Milk Killings; 20 Years Later, SAN FRANCISCO CHRONICLE,
Nov. 27, 1998, at Al (quoting Harvey Milk's "Give Them Hope" speech).
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Rudyard Kipling; The White Man's Burden, http://historymatters.gmu.edu/d/5478/ (last visited
Oct. 12, 2005) (urging the U.S. to take up the imperialist project of colonizing the Philippines).
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Chandra Talpade Mohanty, Under Western Eyes: Feminist Scholarship and Colonial
Discourses, in THIRD WORLD WOMEN AND THE POLITICS OF FEMINISM 51, 53 (Chandra TalPade
Mohanty, Ann Russo & Lourdes Torres eds., 1991); see Makau Mutua, Savages, Victims, And Saviors:
The Metaphor of Human Rights, 42 HARV. INT'L. L.J. 201 (2001) (presenting a critique of Eurocentric
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rendered coalition among white feminists and women of color a nonstarter
for years. 167
The reliance on stereotypes in the Hancock hypothetical has a
different character from the reliance in the He case. There is a benign quality
that in the popular discourse on race is not usually identified as racist. When
people are accused of racism for making this sort of well-meaning
generalization, they become offended because they know that they do not
have any race-based animosity; they are not prejudiced. They (sincerely)
believe that, lacking an odious intent, their remarks cannot possibly be
regarded as racist. Besides, their depictions of Chinese culture, all presented
in a positive fashion, are hardly provocative, and herein lies a difficulty for
imagining a diverse, multicultural America. If their daughters are American,
shouldn't their cultural heritage also be a part of America's cultural fabric
and not a reified set of customs from a distant, foreign place?
It is much easier to recognize the prejudgment in the stereotypes
relied upon by the Bakers and Judge Childers. While expressing their
paternalistic concern, their use of stereotypical beliefs about China is
intended to express inferiority. Judge Childers recognizes that the Bakers
cannot be racist, however, since they have and apparently will continue to
support the little Chinese girl's heritage through cultural education similar to
that presented in Hancock. There is a vague attempt to dispel any sense of
racism in this logic: after all, in making a decision that would be in the best
interests of Anna Mae, how could the court possibly place her with a couple
who is racist?
The threads of racism I have identified here do have significant
impact on coalition. The Western and white privilege inherent in the cases
plague intercultural and interracial dynamics. On one hand, naming
apparently benign remarks as racist triggers an immediate defensive response
by white folks who proclaim they are not racist. In some cases their
indignation prompts a sense that people of color are not interested in
coalition.168 This defensive posture also is intended to silence the critique of
white privilege. 169 On the other hand, people of color think, "they just don't
167
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get it." The "it" here is how benign comments disguise white privilege and
presumption of white superiority. 17 People of color get frustrated by the
lack of sensitivity to the fact that working in coalition to address oppression
also involves a need to be aware that people are not reproducing
subordination.
We could all agree that when using the law to address social
problems, we simply need to accept the fact that the process requires relying
to some extent on embracing the dominant power structure, while at the same
time garnering progressive change.' 7 1 I believe that we do carve out this sort
of exception. So, although here, I am suggesting that we stop to take note of
the ways we reproduce power, recognizing problems is only the beginning,
because reproducing subordination often carries with it the weight of a long
history of oppression. Because of this history, and where reproducing
subordination may be partly intentional because the assertion of power is
compensatory,1 72 simple recognition of the problem may not be enough to
overcome its effect on coalition building.
This discussion compels one to ask, given the potential problems,
"Now what?" I suppose if I had an infallible answer to this question I would
be off brokering world peace. At best, given the political dynamics, we seem
to be stuck at the compromise position that recognizes salient differences and
expects tolerance. Given these circumstances, it is frustrating to think that
we may be caught in a cycle that will not bring about any change. On the
other hand, maybe the goal of permanent structural change is off base. I do
not mean to suggest that goals for social change need to compromise this
goal. But, working in coalition with a clear sense of the possibilities and
pitfalls, and with a clear short term goal we can at least provide opportunities
for more broad-based strategizing.
V. Conclusion
Behind the re-creation of power structures is the reality that invoking
the law involves accepting particular categories. One would hope that to the
extent that legal categories reify socially constructed categories, the
advocate's creative expansion of a legal category operates as an
epistemological seismic event that necessitates structural change. But, shifts
in legal doctrine are rarely so dramatic, and it seems that more often these
major shifts can be set aside by a simple statement such as, "the result should
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be limited to its facts." Thus, the status quo is restored and the law's promise
in the quest for social change falls short. Again, this frustration is not
necessarily a reason to abandon the law, because there may be a material
benefit for the person with the unique factual circumstances. Rather, the risk
for coalition building is the potential for feelings of betrayal and mistrust
when a broader potential is frustrated.
A related problem is that
understanding the existence of these pitfalls prevents coalition because the
strategy seems doomed from the start.
Still, it strikes me that going into a project aware of the pitfalls is the
better choice. In those situations where folks at least expect a hidden cost,
progressive people and organizations need to be especially vigilant to heed
Professor Mari Matsuda's advice to "ask the other question," not only in
order to see the interconnection among forms of oppression, but in order to
uncover the way a win possibly obscures reinforcing subordinating
structures. 7 3 Then, before making the choice to proceed, there will be an
opportunity to calculate the cost.
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